BQUITY CASS 


ARGUED AND DETERMINED 


IN 


THE SUPREME COURT 


Or 


NORTH CAROLINA. 


DECEMBER TERM, 1842. 


— 


WYATT CANADAY vs. EMILY NUTTALL AND OTHERS. 


A. having a judgment at law, issuéd a fi. fa., which was returned levied on cer- December 
tain property. He then issuod several succedsive venditioni exponas’s 1842. 
which were returned “stayed by order of the plaintiff.” A fi. fa. was then 
issued to another county, and returned “ nothing to be found.” Held that, 
under these circumstances, A. was not entitled to the aid of a Court of E- 
quity against one alleged to hold fraudulently the property of the debtor, 
because it did not appear that the property mentioned in the venditioni ex- 
ponas, would, upon a sale, prove insufficient to discharge the plaintiff’s de- 
mand. 

Under a fi. fa. clause attached to a venditioni, the sheriff cannot seize any 
property, until he has sold the property specified in the venditioni. 

The cases of Allemong v Allison, 1 Hawks 326, and McKay v Williams, 1 
Dev. & Bat. Eq. 398, cited and approved. 


This cause was transmitted by consent of parties from 
Warrren Court of Equity, at the Spring Term, 1842, to the 
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December Supreme Court. The bill had been originally an injunction 


1842, 


bill, but, upon the coming in of the answers in the court be- 


Canaday |jow, the injunction was dissolved, and the bill continued o- 
Nuttall. ver as an original bill. The material facts of the case are 


set forth in the opinion delivered in this court, 


Saunders for the plaintiff. 
Badger for the defendants. 


DanieEt, J. The plaintiff is the assignee of a judgment 
for $666 60, obtained in Granville County Court, at May 
Term, 1838, by William D. Williams, against Alexander 
Nuttall, Charles Nuttall, and James Nuttall. ‘The plaintiff 
states in his bill, that executions have been issued on the 
said judgment to Granville and Warren counties, and that 
the sheriffs returned the same nulla bona. He states that 
Emily Nuttall, the wife of James Nuttall, obtained a decree 
in Equity by fraud against her husband for the sum of 
$1,500; that she issued execution on the same, and has sold 
and raised out of the property of her husband the sum of 
$782. The bill further states, that James Nuttall had made 
a deed of trust of his property to secure William Robards 
and other creditors—that the debt to Robards was not satis- 
fied—that the plaintiff paid $400 to Robards, and took an 
assignment from him of alt his interest in the said deed in 
trust—that James Nuttall ran off the negroes, and wasted 
and destroyed all the other property covered by the deed in 
trust. The bill prays, that the sheriff be directed to pay the 
$782 into the clerk’s office, and that the defendant Emily 
be enjoined from proceeding against the sheriff, and that the 
same money may, on the hearing of this cause, be decreed 
to the plaintiff in part satisfaction of his claims against James 
Nuttall. James Nuttall and his wife Emily have answered 
the bill. They admit the jadgment mentioned in the bill, 
and that the plaintiff is the assignee of the same; but they 
deny that the plaintiff paid Robards $400, or any other sum 
to remove the deed in trust on the property of James Nutt- 
all. These defendants say that the debts secured by the said 
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deed in trust have been satisfied by the sale of the property December 
: 1842, 

_ conveyed therein. The defendant James says, that he be- 

lieves that the execution issued on the plaintiff’s judgment, Canaday 

returnable to August sessions, 1839, was returned “satis- Nuttall. 

fied.” ‘The defendants do not admit that the plaintiff has 

any claim, either under the deed in trust or the said judg- 

ment. They deny that the decree obtained by the said Em- 

ily against her husband was fraudulent as to his creditors ; 

but they state that it was for a debt justly due to the said 

Emily under the following circumstances: The said Emily 

had been a tenant in common with others in a tract of land ; 

and, for the purpose of division, the land was sold under a 

decree of a Court of Equity ; her part of the money arising 

from the sale had not been secured to her, as in law it should 

have been ; but the same had been delivered to her husband, 

without any privy examination on her part, and he had 

made use of it; and for this money, which in law is con- 

sidered as her land, she obtained against her husband the 

said decree, which is alleged by the plaintiff to be fraudu- 

lent as to her husband’s creditors. There was a replication 

to the answer. 

There is no proof in the cause that the plaintiff purchas- 

ed from Robards any interest in the deed in trust, or receiv- 

ed from him any assignment of interest under the said deed. 

As to the other point in the cause, viz: whether the decree 

obtained by Emily against her husband was fraudulent or 

not as to the creditors of her husband, we think it unneces- 

sary now to enter into the examination of it. Because it 

appears in evidence, that a fi. fa. issued on the plaintiff’s 
judgment returnable to November Sessions, 1838, of Gran- 

ville County Court, and the sheriff returned on the same, 

that he had “levied on 1375 acres of land and ten slaves, as 

the property of Alexander Nuttall, and too late to make the 

money.” Whereupon a venditioni exponas with a fi. fa. 
‘clause, issued returnable to February Sessions, 1839, and 

was returned “stayed by the plaintiff.” A venditioni expo- 

nas issued to May Sessions, 1839, and was returned “stayed 

by the order of the plaintiff.” A venditioni exponas, with 

a fi. fa. clause issued to August Sessions, 1839, directed to 
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ae the sheriff of Granville, and a fi. fa. to the sheriff of War- 
"_ren. The execution issued to Granville was returned 
Canaday “stayed by the plaintiff.” "That to Warren was returned 
Nuttal, “nothing to be found.” In England a venditioni exponas 
with a fi. fa. clause ordinarily does not issue, but in cases 
where the property taken under the original execution has 
been appraised at a value less than the debt in the execution. 
Arch. Forms 165. Bingham on executions, 263. In this 
State, the sheriff never causes property levied on by him 
under a fi. fa. to be appraised. Therefore here a plaintiff 
may issue a venditioni eaponas with a fi. fa clause, in all 
cases where the property levied on remains to be sold. But 
the sheriff cannot seize any property under the fi. fa. attach- — 
ed to the venditioni, until he has sold the property specified 
in the venditioni. Allemong § Lecke v Allison & Kelly, 
1 Hawks 325. The plaintiff, on his execution to Granville, 
where the judgment was obtained, had seized property appa- 
rently sufficient to make his debt. He has prevented the 
sheriff from selling the same. Where was the necessity of 
his issuing a fi. fa. to Warren? The return of nulla bona 
on that execution, under all the circumstances in this case, 
did not bring him within the rule laid down in McKag v 
Williams, 1 Dev. & Bat. Eq. 398, and in many other cases, 
that, before a judgment creditor can invoke the aid of a 
Court of Equity, he must shew that he cannot get satisfac- 
tion of his debt at law. 
The bill is dismissed with costs, but without prejudice to 
the plaintiff’s preferring another bill, should he be unable to 
get satisfaction of his debt at law. 


Per Curtam. Bill dismissed without prejudice, 
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THOMAS J. SANDRIDGE vs. JOSEPH SPURGEN, Adm’r. &e. 


The Act of Assembly, Rev. St. c. 46,8. 23, allowing to executors and adminis- December 
trators nine months from the time they qualify, to plead to any original suit 1842. 
brought against them, does not apply to suits in Equity. 

An act of Assembly prescribing rules of practice does not apply to Courts of 
Equity, unless those courts are named in the act, or the proceedings therein 
be within the mischief for which the act was meant as a remedy, 

In Equity an executor is chargeable with assets, only upon his admission of 
them, or upon the report of the Master that he has them. 

The filing of a bill, or even a decree to account, dees not bind the assets, so as 
to prevent an executor from paying other creditors in equal degree, unless it 
be a bill in behalf of all creditors and a decree thereon for an account. 

The cases of Mitchell y Robards, 2 Dev. Eq. 478, and Allison v Davidson, 1 
Dev. & Bat. Eq. 46, cited and approved. 


This was an appeal from an interlocutory order of the 
Court of Equity for Randolph county, at the Fall Term, 
1842, his Honor Judge Serrte presiding. 

The bill was filed in September, 1842, -returnable to the 
Foll Term, 1842 of Randolph Court of Equity, for the 
foreclosure of a mortgage of a negro slave, and the process 
on the bill had been duly served on the defendant as admin- 

~ istrator of George Hoover, dec’d. who had given the mort- 
gage. At the return Term, viz. the Fall Term, 1842, the 
following entries were made on the minutes of the court: 
“ The defendant alleges that letters of administration with 
the will annexed were granted to him on the estate of his 
testator, at August Term, 1842, of Randolph County Court, 
and that he is not bound to plead or answer until nine cal- 
endar months from that time. The plaintiff’s counsel con- 
tends that the defendant is bound to plead, answer or demur 
ut this Term, and moves for judgment pro confesso. His 
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— ‘ Honor, after hearing the counsel both for the plaintiff and 
ome the defendant, doth adjudge that the defendant is not bound 
— to plead, arswer or demur to the plaintiff’s bill, until after 
een. the expiration of nite calendar months from and after his 
taking upon himself the office of administrator. From this 
judgment the plaintiff prayed for and obtained an appeal to 


the Supreme Court, givirg bond, &c.” 


Swaim for the plaintiff. It is contended on the part of 
the plaintiff, that the act of 1828, (Rev. St. ch. 46, sec. 23,) 
allowing to executors and administrators nine months to 
plead in, does not apply, and was not intended by the Leg- 
islature to apply, to proceedings in Equity; but is exclusive- 
ly confined to the courts of law. The term, Courts of £- 
quity, is no where used in the act; nor is the word answer, 
or any other expression that necessarily applies to proceed- 
ingsin Equity. True, where general words in a statute are 
intended as positive rules to govern the rights of the citizen 
in his enjoyment, control and transfer of private property, 
Courts of Equity, no less than those of Law, are positively 
bound by them; asin the case of requiring contracts for sale 
of land, &c. to be | in writing, according to the act of 1819, 
which act is understood to be no less imperative on Courts 
of Equity than on those of Law. It is well settled, that 
Equity follows the Law, as in our statutes of limitation ; 
and in fact in all other cases wherein there necessarily sub- 
sists a corresponding analogy between ‘them and cases at 
law. Without at least a general conformity in the princi- 
ples and rules of adjudication in Equity to those of Law; 
there might be great uncertainty in the administration of jus- 
tice, as like cases would go into different forums, for the pur- 
pose of avoiding the most wholesome and salutary general 
rules prescribed by the Legislature. But the rules of prac-: 
tice and steps of procedure in the two courts are so very dif- 
ferent, and in fact absolutely independent of each other, 
that there is, in many, if not in most instances, scarcely a 
characteristic analogy between them. Hence, a statute that. 
purports to regulate the proceedings in court, generally, 
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whether the term, “Court of Law, Court of Justice, or any —— 
Court,’ as in the present case, is, it is believd, uniformly un- __ 
derstood to apply exclusively to Courts of Law, and not ex- Siabalge 
tended to Courts of Equity at all, unless they are expressly Sige. 
included in the words of the statute. These not being or- 
dinary courts of common law, (which is the meaning of the 
term Court, in its common acceptation,) but extraordinary 
tribunals of justice, administering relief in their own pecu- 
liar way, and according to their own rules, necessarily sepa- 
rate and distinct from those which prevail according to the 
course of the common law. 
In the act of 1828, consisting of some eight or ten sec- 
tions, of which the one under notice is the fourth, Courts ot 
Equity are not once named or apparently alluded to. © In- 
deed, no word is any where to be found in the act that ne- 
céssarily or even ordinarily connects itself with the idea of 
a Court of Equity. Nothing~ is there said about bills, an- 
sewers or decrees, or any other process or pleading in Equity; 
but the subject matter is warrants, suits, pleas, judgments, 
sci. fas., executions, &c. all strictly Jaw terms and law pro- 
ceedings, and all exclusively confined to law proceedings, 
except the word “ plead,” which, in its largest and most gen- 
eral sense, is common to both courts; but, as here used, in 
connection with “original suit,” without reference to an- 
swers or decrees, Or any other terms familiar to Courts of 
Equity, we must understand it as applied to the appropriate 
subject matter alone ; which is aptly set forth in the title of 
the act: “ An act toamend the law with respect to the col- 
lection of debts from the estates of deceased persons.” What 
law? The acts of 1784, (Rev. Code, ch. 236,) 1789, (ch. 
3L1,) 1791, (ch. 352,) 1807, (ch. 716.) ‘These acts taken to- 
gether, form the law proposed to be amended by that act of 
1828, as it is evident from their subject matter and phraseol- 
ogy, as well as their respective titles. Tse first act, (that of 
1784,) is entitled “an act for the collection of debts 
from the estates of deceased persons,” and all the others a- 
mendatory, expressly referring to it, using the term sits, 
suits at law, original suils, §c. promiscuously, without 
seeming to intend any distinction. . 
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December That a bill for foreclosure is something very different 

_/S® froma procedure to collect a debt from the estate of a de- 

Sandridge ceased person, is evident, since the decision of this court in 

_ the case of Fleming et al. v Sitton, (1 Dev. & Bat. Eq. R. 
21.) ‘The court there observe, “ the debt is never recovered 
in the Court of Equity on a bill for foreclosure. Debt or no 
debt, is purely a legal question, and the parties must try it 
atlaw. The Court of Equity acts only upon the equitable 
security, not upon the debt. It makes the pledge absolute, 
but it cannot decree the independent payment of the money 
due, over and heyond the value of the pledge.” 

The provisions of the several acts of Assembly above 
mentioned are nearly all retained and re-enacted in the Re- 
vised Statutes, forming the body of chapters 46 and 63; in 
one of which, (that of 1807, Rev. St. ch. 63, sec. 6,) it is ex- 
pressly provided that the rights of creditors in Equity, or the 
rules of decision in Equity, are not changed or in any way 
affected. But whatever doubts might once have been enter- 
tained on this subject, the construction here contended for 
seems clearly supported by the case of Jeffreysv Yarborough, 
1 Dev. Eq. 506. It was there decided, that a sci. fa. in E- 
quity against the heirs would not lie, under these acts of 
Assembly, on a decree against the administrator, stating that 
he, (the administrator,) had no assets. And the reason there 
given is, that in such cases, the remedy in Equity is only 
auxiliary to the courts of law, to be resorted to, not only in 
proper and legitimate cases of Equity jurisdiction, but by 
that mode of proceeding, and that only, which is known to 
the Courts of Equity. ‘The process and pleadings must be 
by bill, answer, &c. such proceedings as are wholly un- 
known to, and forever and invariably kept entirely separate 
and distinct from the proceedings adapted to, or enacted for 
the courts of common lew. 

Although the word pleadings in its most general and 
comprehensive sense, mreans, as above mentioned, the whole 
of the altercations that take place between plaintiff and de- 
fendant after the return of precess and before final judgment 
atlaw, or decree in Eqity; and comprehends as well the dec- 
laration, the craving of oyer, the imparlance, the dilatory 


Vv 
Spurgen 
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pleas in abatement, the demurer, and the answer, the plea December 
and demurer in Equity, as the plea to the ,action (properly 
speaking,) and replication, &c. at law, Yet, the words of anattys 
the act are: “ No executor or admistrator shall be bound or gourgen. 
compelled to plead to any original suit brought against him 

in any Court,” &c. So that, even in an original suit at law, 

the Legislature may have intended to extend this indulgence 

only to pleading to the action, or pleading in chief as it is 

often called, in contradistinction to pleading in abatement, 
demurring in matter of law, &c. (3 BI. Com. 293.) Much 

less can it extend or be applied to pleading in Courts of E- 

quity. 

The reason for allowing to executors and administrators 
nine months to enter their pleas at law, especially so far as 
the question of assets is concerned, is at once apparent.— 
They may often want time to look into the condition of the 
estate, and ascertain with some degree of certainty the a- 
mount of indebtedness, so as to be enabled to plead under- 
standingly, so far as the law puts it in their power to do so. 
As soon as he is compelled to plead, he does so at his peril ; 
tor he is bound by the plea as soon as entered, whether it be 
voluntary or done under compulsion. Judgments at law, 
against an administrator or executor, are direct, positive, and 
conclusive in their nature; and the proceedings to obtain 
them are less under the discretionary power and control of 
the Court, than proceedings in Equity. The very first stat- 
ute that we find establishing Courts of Equity on their pre- 
sent plan, and regulating their proceedings, provides express- 
ly for this discretionary power in regulating the pleadings: 
(Rev. St. ch. 62, sec. 4;) “Such time shall be allowed in this 
as well as in all other cases for the pleadings on both sides, 
and such day appointed for the hearing, as the court shall 
direct.” When an original suit for the recovery of a debt, 
is brought at law against an executor or administrator, he is 
properly allowed nine months to plead in. For, by such 
judgment as may be rendered against him, he is absolutely 
concluded and that forever. And the rights of the heir or 
devisee are more or less affected by it. Not so of a decree 
in Equity. In allusion to the important difference between 

H2 
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December judgments at law, and decrees in Equity, as to their binding 


1842, 


effect, and unalterable nature, this court, inthe case of Jef- 


ae Sreysv Yarborough, above referred to, emphatically said: 


hon. 


“It is another rule of this court,” (Equity) “that no suitor 
shall be concluded by one hearing ; but that by petition or 
bill of review, every material point of the decree may be re- 
considered and solemnly decided twice.” 

Then if the act of 1828, under which the defendant in 
this case claims nine months indulgence, does not protect 
him, and, from the foregoing considerations, we humbly con- 
ceive it does not, the case stands as it would under the com- 
mon law practice of the court, regulated by the act of 1782, 
conferring Equity jurisdiction on the Superior Courts.— 
Hence, when an administrator is brought into this cvurt, 
whether by original bill for the discovery and asceriainment 
of a debt due, or supposed to be due from his intestate, or by 
bill for foreclosure, as in the present case, if he shows him- 
self worthy of the favor and countenance of the court, by 
promptiy yielding obedience to its process, and meeting the 
plaintiff’s case with the best answer he can in the present 
stage of his administration, the court will then, in the regu- 
lar exercise of a sound judicial discretion, take care to pro- 
tect his rights and the interest of the estate, by staying the 
proceedings, or by granting him longer time to pfead or 
come in with a more perfect answer; or by extending to 
him such other indulgence as he may have shown, from the 
answer filed, that his peculiar situation requires at the hands 
of the court. But the present defendant, Spurgen; has not 
shown himself entitled to any indulgence, or the least favor 
fromthe court. He, in disregard of its process, folds his 
arms, makes no answer, files no plea or demurrer. Ought 
he not at least to inform the plaintiff and the court whether 
the estate is notoriously insolvent, or whether he has his 
pockets full of assets not needed for paying debts, and ready 
to be distributed to the next of kin, or kept for the purpose 
of speculation for his own personal benefit during these nine 
months? It wasdoubless easy for him to have made such 
answer as was in his power, at least said something as to the 
value of the slave and the prospect of redeeming him; and 





SUPREME COURT OF NORTH CAROLINA. 276 


shown also to the court whether the condition of the estate December 
required further time for pleading. Nothing of which, has 
he condescended to do. Sandridge 


v 
It is therefore submitted on the part of the plaintiff, wheth- Spurgen. 
er this court will now decree a foreclosure, either with or 
without a sale of the property—or set the case down for 
hearing ez parte, at the next term of Randolph Court of E- 
quity ; and that the plaintiff recover his costs. 


Mendenhall for the defendant. 


Rurrtin, C.J. On the 7th of March, 1842, George Hoo- 
ver executed tothe plaintiff a mortgage of a slave, to secure 
the payment of the sum of $500, and died in May follow- 
ing; having made a will, which was proved at August 
Term, 1842, of Randolph County Court, at which time ad- 
ministration with the will annexed was granted to the de- 
fendant. ‘The plaintiff then filed this bill to foreclose the 
mortgage, or to have the money raised by a sale of the slave. 
At September Term, 1842, of the Court of Equity, for Ran- 
dolph County, the defendant not having put in a plea, an- 
swer or demurrer, the plaintiff moved the court, that he 
might take the bills pro confesso, and set the cause for hear- 
ing thereon. But the defendant opposed the motion, on the 
ground that he was not bound to answer or plead until nine 
mouths after taking administration ; and the court, being of 
that opinion, refused the motion, and the plaintiff appealed 
by leave of the court. 


The point, on which this appeal was taken, arises on the 
act of 1828, c. 8—Rev. St. c. 46,s. 23. By the fourth sec- 
tion it is enacted, that “no executor or administrator shall 
be bound or compelled to plead to any original suit, brought 
against him in any court, until the expiration of nine calen- 
dar months from and after his taking upon himself the office 
of executor or administrator.” It was held by his Honor, 
that this enactment embraced the present suit in the Court of 
Equity. But in that construction we do not concur. The 
language of the act, in itself, is appropriate to proceedings in 
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December a court of law ; and it cannot embrace proceedings in Courts 
of Equity, unless those courts had been named in the act, or 
Sandridge the proceedings therein be within the mischief, for which 
Seem. the act was meant asaremedy. Statutes, which confer 
rights or regulate contracts, must be observed by all courts. 
But those, which regulate matters of practice or the course 
of proceeding, have never. been considered as applying to 
Courts of Equity, unless mentioned. The reason is, that 
those courts have a peculiar jurisdiction and a settled course 
of proceeding, subject to be modified, in the discretion of the 
Chancellor, according to the justice of each case; and it 
cannot be supposed, that the legislature intended to abrogate 
that discretion and alter the course of the court, without plain 
words to that effect and directly applicable to the Court of 
Equity. For the legislature knows full well, that, although 
Equity professes to follow the Law in respect to rights, it 
does not profess to follow the Jaw in its remedies and course 
of proceeding; but quite the contrary. And, therefore, 
when a statute undertakes to regulate the practice of courts, 
it cannot embrace the Courts of Equity without plain words 
oran equally plain implication. This act has no such lan- 
guage. Nor is there any such mischief in Equity, as that 
which existed at law, and rendered this act necessary there. 
At law, assets are admitted unless they are denied by plea ; 
and the plea must truly state the condition of the assets at 
the commencement of the suit or at the time of the plea.— 
And there can be no doubt, but the purpose of the legisla- 
ture, in extending the time for pleading, was to give an ex- 
ecutor the opportunity of learning the degree of the testator’s 
indebtedness, and ascertaining the assets by a sale and other 
means, before he was called on to conclude himself by plead- 
ing. But in Equity, an executor is not chargeable with as- 
sets upon the silence of his answer as to them, but only up- 
on an admission of them, or upon the report of the Master 
that he actually has them. Mitchell v Robards, 2 Dev. Eq. 
478. And the filing of the bill, or even a decree to account, 
does not bind the assets, so as to prevent the executor from 
paying other creditors in equal degree, unless it be a bill on 
behalf of all creditors, and a decree thereon for an account. 



































SUPREME COURT OF NORTH CAROLINA. 


Allison v Davidson, 1 Dev. & Bat. Eq. 46. There could December 


be no prejudice to the estate, theretore, or to the defendant, 


by requiring him to proceed immediately in the cause; nor Sandridge 


any motive for not answering but the mere arbitrary purpose 
of delaying the plaintiff. No question of assets could, in- 
deed, be made in this particular cause ; for on a bill to fore- 
close there is no decree for the debt against the general as- 
sets, but only that the pledge become absolute, or that at the 
instance of one of the parties, it be sold and the proceeds 
applied in satisfaction. Whether regard be had to the words 
of the act or to the necessity which caused it, we think it 
equally clear that it cannot be construed to change the course 
of the Court of Equity ; and the defendant should have 
been required, according to the act of 1782, (Rev. St. c. 32, 
s. 4,) “to put in his answer or plea, agreeably to the prac- 
tice in chancery, or demur,” unless, upon reasonable cause 
shewn, further time had been allowed. 

This opinion will be certified accordingly. The deiend- 
ant must pay the costs in this court. 


Per Curiam. Ordered accordingly. 
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JOHN JAMES vs. HENRY A. LEMLY AND OTHERS. 


| December On the hearing of an injunction bill, when a reasonable doubt exists in the 


1 1842. 


+ 


es 





mind of the court whether the equity of the bill is sufficiently negatived by 
the answer, the court will not dissolve the injunction. 

In such cases much must depend upon the sound discretion of the court, to 
whom the question of dissolution is preferred. 


This was an appeal from an interlocutory order of the 
Court of Equity of Stokes county, at Spring Term, 1842, 
his Honor Judge Dick presiding, refusing a motion to dis- 
solve the injunction which had been granted in this case. 

The facts are set forth in the opinion delivered in this 
court. 


Morehead for the plaintiff. 
Waddell and Iredell for the defendant. 


Danie, J. The plaintiff st:.tes in his bill, that one Man- 
sel made his will and appointed Jacob Conrad and another 
his executors, and left a legacy to his daughter, the mother 
of the plaintiff and also the wife of one Henry Shore. He 
further states that in the year 1829, he, being in want of mo- 
ney, applied to his mother to aid him; which she agreed to 
do, if Conrad, the executor of her father, would let her 
have any. Conrad advanced the money, $175, and took a 
bond from the plaintiff, with Henry Shore and and his wife 
Mary as sureties, payable to the executors ; the said Conrad 
alleging that it was necessary for him to take the bond in 
this way, and retain it unti] he made a final settlement with 
Shore and wife, and then the said bond should be surren- 
dered ; and he, Conrad, was to have a credit for the amount 
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in the said settlement. The plaintiff further states, that, a Decembet 


short time thereafter, the settlement for the legacy was made, 
and that Conrad was credited for the amount of the said 
bond, but for some excuse or other the bond was not deliv- 
ered up. The plaintiff, being informed by his mother and 
Henry Shore that the bond was paid and satisfied, gave him- 
self no more trouble about it. In the year 1835, Conrad 
requested the plaintiff to take up the old bond, which had 
been made payable to him as executor, and give him three 
new bonds, payable to himself only, for the amount of the 
old bond and interest. The plaintiff.then told him, that 
the old bond was paid and satisfied. Conrad assured him 
that it was all right, and that he would have nothing to pay ; 
and he gave as a reason for his asking for the new bonds, 
that the creditors of Shore were pressing him, and that it 
was necessary for him to hold some evidence of the amount 
advanced: and he moreover said, that one Lehman and 
others had a bill in equity then pending against him and 
Shore, trying to subject Shore’s interest in the aforesaid leg- 
acy to their debts. “onrad pressed the plaintiff to execute 
the said three bonds, which ‘he then had with him ready 
written, particularly assuring him that he rever should be 
compelled to pay them, that his cbject was to keep the bonds 
as vouchers to shew how he had managed the funds of the 
testator. The plaintiff, thereupon, executed three bonds. 
The transaction thus remained up to the death of Conrad, 
which took place in the year 1839. The plaintiff further 
states, that the defendants are the executors of Conrad, and 
that they, finding the aforesaid bonds among the papers of 
their testator, have brought suit on them at law against him, 
obtained judgments, and are now pressing their executions. 
The plaintiff says, that he has often informed the defendants 
of the truth of the transaction, and insisted that the bonds 
should be surrendered to him. Such are the statements of 
the bill, which prays for an injunction. 

The defendants in their answer state, that they are the ex- 
ecutors of Conrad—that they found among their testator’s 
papers the three bouds mentioned in the bill—that they have 
obtained judgments on the same, and issued executions. 


1842. 


James 


v 
Lemly. 
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—— They state that they believe the debt to be justly due. They 

~_ admit that Conrad became the executor of Mansell ‘before 

James the year 1829, and that Mrs. Shore was the daughter of 

Lemly. Mansell and the mother of the plaintiff, and that she was a 

' Jegatee under her father’s will. And they state, that Henry 

Shore, the husband, was indebted to Conrad in a sum much 

larger than the legacy coming to his wife, that Shore assign- 

ed the whole legacy to Conaad, in part satisfaction. They 

further state, that neither the original bond nor the three 

bonds substituted for it have been satisfied, and that they 

have the most conclusive evidence that the same are still 

due. They say that they have no knowledge of any agree- 

ment that the bonds were to be given up, as stated in the 

bill, or that he was allowed the same in his settlement.— 

"They state their belief to be, that he might have made the 

debt payable to himself, so that it might be more easily and 
certainly collected. 

The court refused to dissolve the injunction, and ordered 
it to stand over for the parties to take proofs, and the defend- 
ant, by permission of the court, appealed from this interlo- 
cutory order. 

If Conrad only loaned the money to the plaintiff out of 
Mansell’s estate, why did he let it remain uncollected up to 
the death, a period of ten years? There was no relation- 
ship or particular friendship between them. The defendants 
admit that Mrs. Shore’s legacy was paid in no other way 
than by the assignment of it by Shore to Conrad, in satis- 
faction of a debt which he owed Conrad. The deed or evi- 
dence of assignment, which must be in the defendant’s pos- 
session, is not exhibited in the answer. We do not see the 
date or contents of that instrument. We must conclude, 
however, that it was made aiter the date of the first bond, 
which was executed by the plaintiff with Shore and his 
wife as sureties. The defendants state in their answer 
that they have the most conclusive evidence that the debt 
isdue. Then why not, in their answer, exhibit to the 
court that most conclusive evidence? Is it Shore’s deed 
of assignment? We admit that a sight of that thstru- 
ment might throw much light on the question. The a- 
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mount of Conrad’s debt against Shore—the amount of the oe 
legacy—the amount of the debt paid by Shore by force of __-__. 
the assignment—the date of that assignment—all thesé ma- James 
terial things are wanting, which would be great aids in the hous 
right understanding of the case. The foregoing circum- _ 
stances, connected with the staleness of the demand, the fact 

of Conrad giving up a bond with sureties and taking other 

bonds without surety—the length of time which then elaps- 

ed before his death, and nothing said about these bonds— 

the defendants being executors and answering only as to their 
belief—the inartificial state of the pleadings—all taken to- 
gether, raise a reasonable doubt upon the mind of the court, 
whether the equity in the bill is sufficiently negatived by the 
answer to authorize an order for the dissolution of the in- 
junction. ‘The defendants are amply secured, if they should 

get a decree upon the hearing. A short delay will be to 

them but a very little injury. In cases of this kind, viz. 
whether the court will dissolve an injunction on hearing the 
answer only, or will order the bill to stand over for proofs, 

much must depend upon the sound discretion of the judge, 

who is to decide the question. After all the consideration 
which we have given this case, we are not prepared to say, 

that the order made by the Superior Court is erroneous.— 
Therefore the judgment must be affirmed. 


Per Curiam. Judgment affirmed. 


12 
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JAMES SHEARIN AND WIFE vs. THOMAS EATON’S EX’OR. 


After a lapse of thirty-four years from the time a legacy became due and the 
parties entitled bad capacity to sue, and of thirty years from the death of 
the executor, who was amply able to discharge the legacy, which was small, 
and lived in the immediate neighborhood of the legatee, who was poor, the 
court held that these circumstances were sufficient proof to them that the 
legacy had been satisfied. 

The cases of Tate v Greenlee, 2 Hawks, 486. Falls v Torrance, 2 Hawks, 
490. Ives vy Sumner, 1 Dev. Eq. Rep. 338. Ivey v Rogers, 1 Dev. Eq. 
Rep. 58; and Petty v Harman, Ibid, 191, cited and approved. 


This case was transmitted to the Supreme Court by con- 
sent of the parties, from Warren Court of Equity, at Octo- 
ber Term, 1842. The facts are set forth in the opinion de- 
livered in this court. 


B. F. Moore for the plaintiff. 
Badger §& W. H. Haywood for the defendant. 


Dantet, J. In the year 1790, Giles Carter made his will 
and appointed Thomas Eaton his executor, who in the same 
year qualified as such. The testator bequeathed as follows: 
“ All the rest of my estate I desire may be kept together for 
the use of my wile and four children, (named, Dolly, &c.) 
until the said children come of age ; when the eldest comes 
of age a division of the whole to be made.” The widow 
died in the year 1795. In the year 1803, Dolly, then sixteen 
or seventeen years old, married James Shearin, then about 
eighteen years old. James Shearin and his wife are the 
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plaintiffs, and filed this bill against the executor of Thomas December 
Katon, in the year 1840, to recover her share of the said leg- 
acy. ‘The plaintiffs in their bill state, that, in less than a Shearin 
year after their marriage, they applied to theexecutor forpay- j../on, 
ment of their legacy ; and that the executor admitted that he 
held property that they were entitled to, and that he would 
settle with them at another day, and that he in the said year 
purchased a horse for them as a part payment. The plaintiffs 
state, that the executor never settled the claim, and died in 
the year 1810, after making his will and appointing his son, 
the defendant, his executor, who qualified. The plaintiffs 
further state, that the present defendant frequently promised 
to settle and pay them their legacy, and this kept them from 
suing until about the year, 1839, when he told them he 
would not pay, and they might go to law for their legacy. — 
The bill prays an account, &c. 

The defendant in his answer admits, that his testator, 
Thomas Eaton, was the executor of Giles Carter, who died 
in the year, 1790. He admits, that a legacy was given by 
Carter’s will to his daughter Dolly, as stated in the bill, and 
that she married James Shearin, the other plaintiff, in the 
year 1803, and that his, the defendant’s testator, died in the 
year 1810. The defendant then states in his answer, that 
he fully believes and therefore avers, that, at and long before 
the death of the said Thomas Eaton, the whole of the es- 
tate of Giles Carter had been settled and disposed of in a 
due course of administration. The defendant denies that he 
ever admitted or promised to pay the plaintiff’s demand.— 
Aud he insists that the claim of the plaintiff is, from the 
lapse of time, to be presumed in this court to have been 
paid, satisfied, renounced or released ; and he insists on such 
presumption. 

A replication is put in to this answer. 

In looking into the testimony, it appears tous that Car- 
ter’s estate was but small, (he was the overseer of Eaton,) 
and all his children were of tender years at the time of his 
death ; the plaintiff Dolly was the youngest, and possessed 
no means ef support but in this legacy. The widow and 
children lived on the land of Eaton. In the year 1804, af- 
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= ter the marriage of Dolly, it appears that a horse and some 


Shearin 
Vv 


Eaton. 


other articles for house-keeping were advanced to them.— 
The executor lived six years thereafter. The husband was 
of full age four years before the death of the executor—-the 
parties all lived in the same neighborhood—the executor 
was a man of wealth, and in‘ the habit of paying his debts 
in a reasonable time. The time, which has elapsed since 
the husband came of full age, (1806,) and before the filing 
of this bill, has been thirty-four years. There is nothing in 
the depositions, which tends to shew an admission of liabil- 
ity by the executor or the present defendant, from the time 
the husband came of age up to the bringing of this snit— 
The excuses set forth in the bill for not bringing the suit 
sooner, viz: that the executor, and the defendant afterwards, 
promised them from time to time to settle, &c. are all de- 
nied in the answer and are not supported by any proof.— 
The demand is stale—the executor has been dead for thirty 
years—and his vouchers and accounts of the estate perhaps 
lost and his witnesses may be dead. Does the length of time 
(34 years,) raise a presumption of satisfaction? ‘The plain- 
tiffs insist that there is no such presumption, and re'y on 
Tate v Greenlee ; Falls v Torrance, and Ives v Sumner. 
In Tate v Greenlee, 2 Hawks, 486, a case confusedly and 
badly reported, there was, it appears, a lapse of but 16 or 17 
years, after a person able to sue came into esse, before the 
suit was commenced. Miss Bowman, the legatee, was an 
infant without guardian. She married William Tate when 
she was under age—fifteen years thereafter he commenced 
the suit agaist the administrator of the executor of his 
wife’s father for her legacy, the executor having been then 
dead but two years—Tate died a short time thereafter. The 
report states, that, the first moment the wife became a free a- 
gent, she made herself a party to the suit. Ona motion to 
dismiss the bill, without reading the answer or the proofs, 
the court refused the motion, but proceeded to the hearing of 
the cause. In Falls v Torrance, 2 Hawks, 490, the bill 
stated, that the defendant had by his declarations induced a 
belief that he did not contest the complainant’s right to the 
property. Under this circumstance, the court refused a mo- 
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ion to dismiss the bill before answer and a hearing, although Decembr 
thirty-five years had elapsed. If the allegation in the bill __. 

was true, it repelled the presumption of satisfaction or aban- Shearin 
donment. In the case of Ives v Sumner, 1 Dev. Eq. Rep. gaton. 


338, the legatee was an infant, and she married John Sutton 
in the year 1805. She and her second husband filed the 
bill against the executor of her father for the legacy, in the 
year 1825, after a lapse of twenty years from the first mar- 
riage, when, and during all the said time, suit might have 
been commenced against the executor. The court, in giv- 
ing the opinion, say: “ After such a lapse of time, although 
it forms no bar to the suit, it may be apprehended that exact 
justice could not be done, if the parties were to go into a set- 
tlement of their.accounts. This, however, must be done, if 
the bond (release by John Sutton,) introduced by the defen- 
dant does not interpose a sufficient bar.” The court then 
proceed to discuss the question as to the validity of the re- 
lease. And they finally decided the cause in favor of the 
defendant, on the ground that the bond, given to the executor 
by the first husband, operated as a release of the legacy. It 
is conceived, that as there was a clear ground for the court 
to decide the cause for the defendant on the second. point in 
the case, the frst point (lapse of time,) did not particularly 
exercise their judgment. Let that be as it may, the time, 
which had elapsed in the case now before us, was much 
greater, it being 34 years. During all this time, there was 
a person in being (the husband) capable of commencing a 
suit for the legacy. This length of time, taken in connec- 
tion with all the other circumstances in the case, induces us 
actually to believe and so tc declare, that this legacy has 
been satisfied. See the case of Ivey v Rogers, 1 Dev. Eq. 
Rep. 58; and Petty v Harman, Ibid, 191. 
The bill must be dismissed and with costs, 


Per Curiam. Bill dismissed with costs. 
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AMOS JACOBS ts. GEORGE W. LOCKE & others. 


December Where one, who contracts to sell a piece of land to another, cannot make a le- 
1842, gal title to the whole, his vendee may insist upon a specific execution ot the 
= contract, so far as the vendor can execute it. 

And the vendee must pay the vendor, for the part for which a good title is 
conveyed, the value of such part, proportioned to the price which was to have 
been paid for the whole—and not merely in proportion te the number of 
acres. 


This cause was transmitted by consent of parties from the 
Court of Equity of Iredell county, at the Fall Term, 1842, to 
the Supreme Court. The facts of the case are stated in the 
opinion delivered in this court. 


No counsel appeared in this court for either party. 


Gaston, J. The bill was filed by Amos Jacobs, the 
plaintiff, against John Madison, of the State of Kentucky, 

and George W. Locke and several others, some of whom 
are infants and defend by their guardian, the heirs at law of 
Francis Locke, deceased, defendants ; and it sets forth that 
in the year 1818 or 1819, before the passing of the statute, 
entitled “ an act to make void parol contracts for the sale of 
land and slaves,” the defendant Madison purchased from the 
late Francis Locke a certain tract of land, in the said bill 
particularly described, containing 46; acres, at the price of 
two dollars per acre, and in pursuance of such purchase, 
with the consent of the said Francis, entered into the pos- 
session of the said land, built thereon a house and cleared a 
part of the land for the purpose oi cultivation; that the 
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said Madison paid at the time of purchase twenty-four or December 
twenty-five dollars, part of the price; that in August 1820 _ 
the said Francis died, intestate, without having made a con- Jacobs 


veyance of the land; that the said Madison sold the said 
land to the plaintiff at the price of three dollars per acre, 
and he entered upon the land and further improved the 
same; that at the November Term, 1820, of Iredell County 
Court, Ross McLelland and Robert Simonton administered 
on the estate of Francis Locke; that the plaintiff paid to the 
said administrators the residue of the purchase money due 
from Madison, and the money so paid was by the said admin- 
istrators applied to the satisfaction of debts due from their in- 
testate ; that, in consequence thereof, the said administra- 
tors, believing that they had power so to do, by deed bearing 
date the 15th of June, 1823, conveyed the said land to the 
plaintiff, who was permitted to enjoy the- same unmolested 
until long afterwards, when the defendants, the heirs at law 
of Francis Locke, instituted an action of ejectment against 
him, and, having obtained a judgment therein, turned him 
out of possession and then brought an action for the mesne 
profits. And the prayer of the bill is for an injunction to 
restrain the prosecution of the said action, and tor a convey- 
ance from the defendants, the heirs at law of Francis Locke, 
of their legal title to the land, and for general relief. Publi- 
cation has been made as to the defendant Madison and the 
bill taken pro confesso against him. The other defendants 
put in their answers, and thereby, after admitting that they 
are the heirs at law of Francis Locke, and-as such have 
evicted the plaintiff from the possession of the land des- 
cribed in the bill and instituted their action for the mesne 
profits, they stated that the said Francis did, at the time stat- 
ed in the bill, contract with the defendant Madison to sell to 
him, at the price of two dollars per acre, not the tract of land 
described in the bill, but a piece containing seventy acres, 
being part of a tract containing ninety acres, adjoining his 
home place, retaining twenty acres of the said tract next to 
the home place, being valuable bottom land on the river, and 
that the defendant Madison paid him in part therefor a beef, 
valued at $12, and no more; that Madison entered into 
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December possession under his purchase, and so continued, until he 


1842. 





was compelled to leave the State because of a criminal 


Jacobs charge against him; that after the said Madison went off, 


Vv 
Locke. 


the plaintiff undertook to buy from the administrators of the 

said Francis, and took a conveyance for the tract of 46 

acres described in the bill, which covers the twenty acres 

reserved by the said Francis, when he contracted to sell to, 
Madison, and 26} acres of the 70 acres so contracted to be 

sold ; that this purchase was made from the administrators, 

as an original purchase, and not as being in execution of the 

contract made by the intestate with the said Madison ; that 

upon this contract the plaintiff gave his note for $138, the 

consideration of tie purchase to the administrators, and one 

of them, Robert Simonton, passed the same off to one Fran- 

cis Young, im payment of the said Robert’s individual debt, 

and that they were ignorant whether the administrators ever 

accounted with the estate of their intestate for the said note 

or the mor.ey thereby secured ; and they averred that they 
never heard that the plaintiff pretended to set up a claim to 

the land in dispute through Madison, until after the trial of 
the action of ejectment, and that the transaction between the 

plaintiff and the administrators of their ancestor took place 

without the assent of the defendants. Upon this answer, the 
injunction, which had been awarded upon the filing of the 

bill, was dissolved, and the plaintiff praying leave tu contin- 

ue his bill over as an original, entered a general replication 

to the answer. 

Upon the proofs there is no contrariety of testimony. It 
is established by many witnesses that in the year 1818 or 
1819, the late Francis Locke sold to the defendant Madison 
a tract of land, called “the Stewart place,” and supposed to 
contain seventy acres, at the price of two dollars per acre ; 
that Madison paid twenty-four or twenty-five dollars, and 
was to pay the residue of the price in his labor as a shoe- 
maker, in making boots and shoes out of leather to be fur- 
nished by Locke ; that the leather was not furnished nor the 
labor done in Locke’s lifetime, but Madison removed up and 
remained on the land until after Locke’s death. It appears 
further that Locke died much indebted, and that after his 
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death, sometime at or before the month of June, 1823, many —— 


of the creditors had a meeting with his administrators, for 


the purpose of a settlement, when it became a matter of con- Jacobs 
sultation what was proper to be done in relation to the con- tom. 


tract of sale with Madison respecting the said land. One of 
the administrators, McLelland, knew of the contract and of 
the payments made thereon, and all this was also known 
to and declared by George W. Locke, one of the defendants 
in this suit, and who was present at the said conference. 
Madison and the plaintiff, who were both present, declared 
that the latter had purchased the interest of the former in 
the said land, and was ready to make the payment remaining 
due, on receiving a conveyance of the title. The defendant, 
George W. Locke, was perfectly willing that this arrange- 
ment should be made, and the creditors and administrators 
approved of it, as one beneficial to the estate. But a diffi- 
culty arose in this, that one Solomon Jacobs claimed a part 
of the land, so contracted to be sold, as being held by him 
under a superior title, and offered such proof of his lines by 
one Losenby, that the administrators were unwilling to con- 
vey any more of the land than was left free from dispute as 
to title. It does not appear distinctly whether the de- 
fendant George W. Locke was a party to the arrangement 
ultimately made, but it was then agreed that the plaintiff, as 
the assignee of Madison, should take so much of the land 
sold, ainounting to about 46 acres, as was uncovered by the 
claim of Soloman Jacobs, at the price of two dollars per a- 
ere, pay to the administrators of Locke what remained due 
at that rate from Madison, and take to himself a conveyance 
of the land. The plaintiff thereupon paid—or secured to be 
paid—to the administrators the balance estimated to be so 
due from Madison. They were charged therewith in their 
settlement with the creditors of their intestate, and they, on 
the 5th of June, 1823, executed their deed for the land, de- 
scribing it by metes and bounds as set forth in the plaintiff’s 
bill. 

Upon these facts it seems to us, that the plaintiff ought to 
have some relief ; but we are not prepared to decide on the 
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December nature or extent of that relief, until some matters be ascer- 


tained, which do not yet clearly appear. He is the acknowl- 


Jacobs edged assignee of Madison, and, as such, substituted to the 


v 
Locke. 


rights, which the latter acquired by his purchase from Locke. 
After that purchase, in the contemplation of this court, Mad- 
ison was the owner of the Stewart land, and Locke retain- 
ed the title as a security for the payment of the residue of 
the purchase money. Had that been paid by the plaintiff to 
the administrators of Locke, according to the terms of the 
contract, he would have been entitled to a conveyance from 
the heirs of the entire tract. But he paid only for 46; a- 
cres, and he asks for a conveyance of the part so paid for, 
because, as he alleges, the vendor had not the ability to make 
title to more. Where a vendor cannot make a legal title to 
the whole of the land sold, his vendee may insist upon a spe- 
cific execution of the contract, so far as the vendor can exe- 
cute it. From the proofs, it appears that the administrators 
of Francis Locke admitted that there was this defect of ti- 
tle, but the admission of the administrators in no way binds 
the heirs. ‘They have therefore a right to have this matter 
investigated. Besides, it does not appear, supposing that there 
was a defect of title in the vendor to part of the land sold, 
what was the fair value of the residue, as compared with the 
stipulated price of the entire tract. The administrators had 


~ nota right to remodel the contract of their intestate, but on- 


ly to receive what was equitably due thereon, and it may 
be that the average value per acre of the part of the land 
to which their intestate had title, and with respect to which 
the plaintiff prays a specific execution of the contract, ex- 
ceeded the average price per acre of the entire tract. We 
require to be definitively informed, 1st, what is the number 
of acres in the Stewart tract, which the late Francis Locke 
sold to the defendant Madison, and what the number of a- 
cres within the bounds of the tract conveyed by the admin- 
istrators of Francis Locke to the plaintiff; 2dly, whether 
the said Francis Locke, at his death, had the ability to make 
a clear title to that part of the Stewart tract, which was 
sold by him to Madison, but is not included in the convey- 
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ance to the plaintif; 3dly, what was, at the death of Fran-Deember 
cis Locke, the fair price per acre, of the land so conveyed, will 


as compared with the price per acre of the whole tract as 
sold. It is probable that the parties, being apprized of the 
special matters, respecting which we want precise informa- 
- tion, may, by agreement between themselves, furnish it with- 
out delay. But if they should not, the Clerk and Master of 
the Court of Equity of Iredell county must be directed, as 
commissioner, to make the enquiry of these matters, and re- 
port the result to the court. 


Per Curiam. Ordered accordingly. 


Jacobs 
v 


Locke, 
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ELISHA WHITEHURST, ADM’R. &c. vs. ANSON HARKER, EX’R. 
&c. AND OTHERS. 


Decem ver A bequest of moveable property or moveables, when there is nothing in the 
1842. will to restrict the meaning of those terms, includes slaves and every other 
species of personal property. 

Where there is a legacy of slaves to A. for life, and after her death to B. and 
two others, and the husband of B. dies in the lifetime of the tenant for life, 
the share of B. on the death of the tenant for life will go to her in her own 
right, and not to the administrator of her husband. 

The eases of Hines v Lewis’ Ex’ors. Tay. 44. Poindexter v Blackburn, 1 
Ired. Eq. Rep. 286; and Kornegay v Carroway, 2 Dev. Eq. Rep. 405, cited 
and approved, 





This cause was removed by consent of parties from the 
Court of Equity of Carteret county, at Fall ‘Term, 1842, to 
the Supreme Court.. The bill was filed by the plaintiff, as 
administrator with the will annexed of Eben Harker dec’d., 
to obtain the opinion of the court upon certain questions a- 
rising on the construction of the said will. The legatees 
and distributees of the said Eben Harker, and also the ad- 
ministratrix of a deceased husband. of one of the legatees, 
were made parties defendant. ‘The questions, about which 
advice was asked, and the matters to which they relate, are 
stated in the opinion delivered in this court. 


J. H. Bryan for the plaintiff. 


No counsel for the defendant. 


Dante, J. Eben Harker made his will, and, after several 
devises and bequests, the following clauses occur in his will: 
“Ido give to my wife all my moveable property, that is not a- 
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bove mentioned, during her natura} life;” “ and after her (that December 
is, his wife’s) death, I desire that all the moveables of mine, c 
that I have not before mentioned for my three danghters, may White- 
be equally divided between my three daughters, accordingto >“ 
the discretion of my executors.” ‘The testator, at his death, Harker. 
was the owner of a slave named Rose, who was not particu- 

larly mentioned in his will. During the life of the testa- 

tor’s widow, Rose had several children. The first question 
asked of the court is, Whethér these slaves passed by the 

wil] under the words “ moveable property.” Slaves are per- 

sonal property. Personal chattels are distinguished from 

real estate and chattels real by the mobility of their charac- 

ter. They are called personal, because they can be moved 

from place to place with the person of theowner. If there 

were any thing in the will to shew that the testator used the 

word “ moveables” in a more restricted serise, we should cer- 
tainly so interpret it. But there is nothing indicative of its 
being so used, and it should be understood in its general 
sense, more especially as, if it be not so understood, a partial 
intestacy will be the result. We are therefore of opinion, 

that the slave Rose and her increase passed, by the aforesaid 
words in the will, to the widow for her life, and on her death 

to the testator’s three daughters, or their personal represen-— 
tatives. Secondly ; Caleb W. Calloway, the husband of 
Sabra, one of the testator’s daughters, died in the life-time of 

the widow, tenant for life. The one third of the slaves, 

Rose and her increase, on the death of the said particular 
tenant for life, went, we think, to the said Sabra in her own 
right, and not to her as the administratrix of her husband. 
Hines v Lewis’ Ex’ors. Taylor’s Rep. 44. Poindexter v 
Blackburn, 1 Ired. Eq. Rep. 286. Kornegay v Carroway, 

2 Dev. Eq. Rep. 405. Grey v Kentish, 1 Atk. 280, ed. by 
Saunders. Gayner v Wilkinson, 2 Dick. 491. 1 Bro. Ch. 

Ca. 50. 1 Roper on Husb. & Wile, 245. The decree wil] 

be drawn accordingly. 


=> 


Per Curram. Decrec accordingly. 
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THOMAS J. LATHAM vs. HOWARD WISWALL. 


December Where upon the petition of the guardian of a lunatic, under the act of As 


1842, 





sembly, Rev. St. c. 57, s. 3, a Court of Equity directs.a sale of the lunatic’s 
property, no creditor of the lunatic can seize any portion of the property un- 
deran execution, the teste of which is subsequent to the date of the decree. 

Such a decree is substantially a decree in rem, and subjects the property to the 
control of the court, who will enjoin all creditors from iuterfering with it, 
except under the direction and with the sanction of the court. 

Even a purchaser at a sale under an execution so sued out by a creditor, after 
the decree but before injunction obtained, will acquire no title to the proper- 
ty he purchases, so as to defeat the right of the Court of Equity to make 
such disposition as it may think proper of the lunatic’s estate. 

Anamendment to an injunction bill, after it is sworn to, cannot affect an in- 
junction which is ordered to issue upon the bill as amended, and after it has 
been amended and re-sworn to. 

The guardian of a lunatic may bring a suit in Equity, either in his own name 
as guardian, or in that of the lunatic. ‘ 
Upon the peiition of the guardian of a lunatic for the sale of his property, the 
Court of Equity may upon affidavit award an injunction without a bill. 

The case of Shaw v Burney, 1 Ired. Eq. Rep. 148, cited and approved. 


This was an appeal from an interlocutory order of the 
Court of Equity of Beaufort county, made at Fall Term, 
1842, his Honor Judge Manty presiding. The bill was an 
injunction bill, and, upon the coming in of the answer, the 
defendant moved to dissolve the injunction, which had been 
obtained by the plaintiff, which motion was disallowed by 
the court, and the injunction continued till the hearing.— 
From this interlocutory order, the defendant by leave of the 
court-appealed to the Supreme Court. It appeared from the 
papers, that after the bill had been sworn to it was amended , 
and the bill as amended was then sworn to, and upon this a- 
mended bill the judge had granted the injunction. The 
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matters stated in the pleadings are set forth in the opinion ne 


delivered in this court. 


C. Shepard for the plaintiff. 
J. H. Bryan for the defendant. 


Gaston, J. At April Term, 1841, of the Superior Court 
of Equity for the county ot Beaufort, a petition was filed by 
Thomas J. Latham, the guardian of Daniel Latham, a luna- 
tic, setting forth that the said Daniel, before he had become 
of unsound mind, had contracted debts to so large an a- 
mount, that it would require all his estate to satisfy the just 
demands of his creditors, and that, if the said estate be per- 
mitted to be seized on executions and sold under them, it 
will be sold for much less than it is worth, and a large part 
of it will be dissipated in the payment of costs; further set- 
ting forth particnlarly all the articles of personal property, 
and the different parcels of real property constituting the es- 
tate of the said lunatic, and shewing that the said lunatic 
hath a wife and four infant children, who are utterly desti- 
tute of the means of support except as they may be furnish- 
ed from the said estate, and praying that the court will be 
pleased to order a sale to be made of all the said property 
by some fit person to be appointed by the court, on such 
terms as the court may designate, and that the moneys rais- 


ed by such sales be applied and secured to such trusts, and | 


tor such purposes, as the court in its judgment may direct. 
Thereupon, the court, at the same term, was pleased to 
make an order, that all the property of the said lunatic, ex- 
cept two chargeable female slaves, with respect to the sup- 
port of whom a special provision was made, be sold by the 
petitioner, Thomas J. Latham, after giving twenty days no- 
lice, on a credit of six months, taking bonds with good secu- 
rity for the sales thereof from the purchasers, and that he 
bring in the same at themext court. At the October Term, 
1841, Thomas J.- Latham, the guardian, made a report of 
his sales under this order, when, objections being taken 





Latham 
_ 


Wiswall. 
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——— thereto by Howard Wiswall, the defendant, as one of the 





creditors of the lunatic, and others, the court was pleased to 


Latham set aside the sales so made, and to order that the Clerk and 
Wiswalt, Master of the court do, between this and the succeeding 


term, carry into effect the previous order for a sale pursuant 
to the terms of said order, and make report to the next term. 
At the April Term, 1842, Thomas J. Latham, as guardian 
to the said lunatic, filed this bill, wherein he set forth the 
proceedings afvresaid upon the said petition, and that the 
Clerk and Master had executed the order as directed by the 
court, and was ready to make report of his sales, but he 
charged that the said Wiswall had, under an execution a- 
gainst the goods and chattels, lands and tenements of the 
lunatic, purchased at sheriff ’s sale, since tle preceding term 
of the court, one of the tracts of land so ordered to be sold, 
and, having taken a conveyance from the sheriff, had insti- 
tuted an action of ejectment against the said lunatic for the 
purpose of recovering the possession thereoT, which action 
had been instituted in contempt of the said court, and of the 
order of sale made therein as aforesaid. And the bi.l pray- 
ed for an injunction to restrain the defendant from the fur- 
ther prosecution of the said suit, and for general relief. 

The defendant put in his answer, wherein, after admitting 
the proceedings upon the petition as set forth in the bill, he 
stated that William Couk, suing to the use of the defendant, 
instituted an action against Daniel Latham, the lunatic, by 
writ returnable to the May Term, 1841, of Hyde County 
Court, and at the August Term thereafter, recovered a judg- 
ment therein for a large sum of money ; that execution is- 
sned on said judgment, returnable to the November Term 
following of the said court, directed to the sheriff of Beau- 
fort county, which was levied on the tract of land in ques- 
tion, and the said execut.on with the levy indorsed thereon 
was returned to the County Court of Hyde, but no further 
process had issued thereon, because the said tract was sold 
as thereinafter set forth. The defendant further stated, that 
one Thomas B. Winfield instituted a suit against the said 
lunatic, by writ returnable tothe June Term, 1841, of Beau- 
fort County Conrt, and at the said term, recovered a judg- 
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ment for a large amount, upon which jadgmenta fieri facias a % 
issued, and was returned by the sheriff of said county to the - 
September Term of said court, levied on the said tract of iat 
land. He further set forth, that from the September Term Wiswall. 
aforesaid, there issued a venditioni exponas to the said 
sheriff, commanding him to expose the said land for sale to 

the highest bidder, in pursuance of which, the sheriff sold 

the same on the Friday before the first Monday of Decem- 

ber, 1841, and the defendant became the purchaser thereof 

at the price of $205, and on the 24th of February following, 

the sheriff exeeuted a deed to the defendant therefor. The 
defendant averred that the debts, wherever the said judg- 

ments were rendered, were just debts, and the said judgments 

were duly and fairly obtained ; admitted that at the October 
Term, 1841, of the Beaufort Court of Equity, he did, as a 
creditor of the lunatic, being the beneficial owner of the 
judgment rendered in favor of Cook, apply to the court to 

set aside the sale of the lands made by the plaintiff as stated 

in his bill, because the said guardian was in truth, though 
notin form, the purchaser at the said sale; but. insisted 
nevertheless, that, as neither he nor Wingfield was party to 

the proceedings on the petition, no order therein made could 

affect their rights, and that therefore he was in no contempt 

for purchasing the said land under the said Wingfield’s exe- 
cution, or for prosecuting his action of ejectment to recover 

the possession thereof, the title to which he had rightfully 
acquired under his said purchase and conveyance from the 
sheriff. Upon the coring in of this answer, a motion was 

made to dissolve the injunction, which had been granted on 

the filing of the bill. This motion was refused, and from 

the interlocutory order disallowing the same, the defendant 

was permitted to appeal to this court. 





In every civilized community, the State is bound to take 
care of those, who, by reason of their imbecility and want 
of understanding, are unable to take care of themselves. In 
England, the country from which we have derived most of 
our legal institutions, the care of idiots and lunatics was de- 
volved upon the King, as one of his prerogatives, and also as 
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December a duty he owed to his subjects in return for their obedience 





and fidelity. How far, or in what manner, this royal office 


Latbam was exercised at common law, or whether it was first speci- 
Wiswal!, ®lly declared by act of Parliament, it may not be easy now 


to determine, but it was certainly recognized and regulated 
at least as far back as the reign of Edward the second. By 
the statutes, 17 Edw. 2, Ch. 9, and Ch. 10, it was ordained, 
“that the King shall have the custody of the lands of natu- 
ral fools, taking the profits of them without waste or destruc- 
tion, and shall find them their necessaries, of whose fee so- 
ever the lands be holden, and after the death of such idiots, 
he shall render them to the right heirs, so that such idiots 
shall not aliene nor their heirs be disinberited.” And, “al- 
so the King shall provide, when any, that before-time hath 
had his wit and memory, happen to fail of his wit, as there 
are many per lucida intervalla, that their lands and tene- 
ments shall be safely kept without waste and destruction, 
aud that they and their household shall live and be main- 
tained competently with the profits of the same, ard the res- 
idue besides their sustentation shall be kept to their use, to 
be delivered to them when they come to right mind, so that 
such lands and tenements shall in no wise be aliened within 
the time aforesaid, and the King shall take nothing to his 
own use, and if the party die in such estate, then the residue 
shall be distributed for his soul by the ordinary.” In the 
case of the idiot, the King was thus authorized to take the 
profits to his own use, and was charged with the duty of 
finding the idiot with necessaries, and preserving the lands 
without waste or destruction for his heirs. The King was 
therefore said to have an interest, accompanied with a trust, 
in the estate of an idiot. But in the case of a lunatic, he 
was a mere trustee, to receive the profits and apply them to 
the competent maintenance of the Junatice and his household, 
to keep the lands without waste or destruction to be render- 
ed to the lunatic on his restoration to reason, or to his heirs 
on his death, and to account to the lunatic on such restora- 
tion, or with the ordinary after his death, for the residue of 
the profits, not applied to the necessities of the lunatic and 
his family. In neither of these cases was it practicable for 
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the King in person to exercise the prerogative, or perform December 


the duties appertaining to the charge of lunatics and idiots, 


and therefore it became necessary to appoint bailiffs or com- Latham 
mittees to act for him. And in order to save the necessity w;.\.y 


of repeated applications to the Crown for the appointment of 
such bailiffs, as well as to ensure the faithful performance of 
duty in those who might be appointed, and to provide for 
the prudent and conscientious management from time to 
time of the estates of idiots and lunatics, it became the prac- 
tice of the King to delegate all his authority in these mat- 
ters, by a warrant under his sign manual, to the Lord Chan- 
cellor on his coming into office; by virtue whereof the 
Chancellor had the complete superintendence, ordering and 
disposition both of their property and persens. No men- 
tion indeed was distinctly made in the statutes referred to of 
any other property but lands and tenements, but, in the con- 
struction of them, it was held beyond doubt that the custo- 
dy of the committee and the administration of the Chancel- 
lor extended to all the estate, of every description, belonging 
to the non compos. With respect to personal chattels, as 
they were deemed of a perishable nature, the power of dis- 
position and administration in the committee, under the con- 
trol and direction of the Chancellor, were of the most ex- 
tensive kind. But under no circumstances did the Chan- 
cellor deem himself authorized to order or sanction a sale of 
the lands, or even a lease thereof, except during the life or 
incapacity of the person under his charge. Ex-parte Dikes, 
8 Ves.79. Such an act was considered forbidden by the ex- 
press enactment, “so that such lands and tenements shall 
not be aliened.” But by the statute, 48, Geo. 3d. (which 
was passed long since our revolution,) and by subsequent 
statutes, the largest powers are granted to the Chancellor to 
permit the land ofa lunatic to be sold, let, mortgaged, charg- 
ed er incumbered, for the purpose of paying the debts or 
meeting the engagements of the lunatic, or defraying the 
costs of the commission of lunacy, and the proceedings un- 
der it. 

In this country we meet with no special legislation on the 
subjects of idiotcy and lunacy before the revolution. Up to 
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December that time the law with us was the same with the then law of 





England, and was here administered by, or under the super- 


Latham vision of, the Governor and Council, who exercised the pow- 
Vv . . . 
Wiswall. €Ts of a Court of Chancery within the province. Almost 





immediately after the Revolution legislation began with us. 
By the act of 1784, c. 228, the County Courts were author- 
ized to appoint guardians to idiots and lunatics, who were 
to give bonds for the faithful discharge of their duties, and 
to have the same powers, and be subject to the same rules 
and restrictions as guardians appointed to orphans. In each 
case under this act, the appointment of guardian became one 
of pure trust. By the act of 1801, ch. 589, the County 
Courts were authorized, when the personal estate of the id- 
iot or Innatic was exhausted or insufficient for his support, 
to make orders for the sale or the renting of his real estate. 
By the act of 1817, ch. 948, the Superior Courts were au- 
thorized, upon the petition of the guardian of a lunatic or an 
idiot, to order the sale of any part of the personal or real es- 
tate, if necessary for his or her maintenance or the discharge 
of debts unavoidably incurred for his or her maintenance. 
And finally, by the Revised Statutes, ch. 57, s. 3, as a sub- 
stitute for and in lieu of the act last mentioned, it was enact- 
ed “that whenever it shall appear to the satisfaction of the 
Court of LXquity, upon the petition of the guardian of an 
idiot or junatic, that a sale of any part of the real or person- 
al estate of such idiot or lunatic is necessary for his or her 
maintenance, or for debts unavoidably incurred for his or 
her maintenance; or whenever the court shall be satished 
that ihe interest of the idiot or lanatic would be materially 
promoted by the sale of any part of the estate, real or per- 
sonal, of such idiot or lunatic, it shall be lawful for such 
court to decree a sale thereof, to be made by such person, in 
such way and on such terms as the court in its wisdom shall 
direct.” And, furthermore, it is by this statute among other 
things provided “that the proceeds of the sale shall be ex- 
clusively applied and secured to such purposes and on such 
trusts as the court, when it ratifies the sale, shall specify and 
direct.” 

‘The decree of the court, ordering a sale of all the estate 
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of the lunatic, does not set forth the grounds on which it —— 
proceeds. But it cannot well be doubted, but that, in mak-___ 
ing that order upon the petition of the guardian, the court Latham 
acted within the limits of its jurisdiction, and, therefore, this wi.wall, 
exercise of its authority must be respected. By this decree 

the court directed all the estate of the lunatic to be sold, and 

charged itself with the disposition of the funds to arise from 

such sales. Now this, its decree, will be thwarted, and this 

office, which it has undertaken, cannot be executed, if indi- 

viduals are allowed, by a resort to legal process against the 

lunatic, to seize, purchase and hold the property, beyond the 

control of the court. The court must protect the property 

egainst all attempts to render futile its decrees. The objec- 

tion mde by the defendant, that he was not a party to the 

decree, cannotavail. If it could, an order of sale made up- 

on the petition of the guardian, might, at any time, even af- 

ter sale made, be disregarded by a creditor, for no creditor is, — 

in form, a party to the petition. Such a decree is substan- 

tially a decree in rem, having for its object the conversion of 

the property into a-fund, more available for all having claims 

against the property, and placing such fund under the con- 

trol of a court, which car. examine and adjust all those 

claims according to right. After such a decree, as after a 

decree guod computet rendered against an executor or ad- 
ministrator on a creditor’s bill filed on behalf of himself and 

all other creditors, the court will enjoin all creditors 

from interfering with the property taken into its hands, ex- 

cept under its direction and with its sanction. Upon the 

merits of the case we think the injunction was rightfully a- 

warded, and that the motion to dissolve the injunction was 
rightfully refused. 


The case does not present the question, which has been 
attempted to be raised, whether the decree of sale would af- 
fect any pre-existing lien upon the property, for the ¢este of 
the fi. fa. and the judgment itself, under which the land was 
sold, were both posterior to the making of the decree. But 
there are some other objections, rather of a technical kind, 
which have been urged against the correctness of the pro- 
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December ceedings upon this bill, and which it is proper to notice.— 


1842. 


In the first place, it is objected that the bill, in its original 


Latham form, was an injunction bill; that an important amendment 


v 


Wiewall. “28 allowed to be made in it after it was filed and sworn to, 


aud that this course was irregular. Now we are not called 
on to say, what would be the effect of an amendment made 
in a bill after an injunction issued, but we cannot see how 
or why any previous amendment of a bill can affect an in- 
junction which is ordered to issue upon the bill as amended, 
and after it has been amended and re-sworn to. Such was 
the case here. It was further objected that this bill was im- 
properly brought by the guardian of the lunatic. We have 
had occasion to consider and overrule a similar objection in 
the case of Shaw v Burney, 1 Ired. Eq. Rep. 148. In the 
present case there is the less ground for the objection, be- 
cause here the injunction might rightfully have been award- 
ed upon affidavit, in the case of the petition, without a bill. 
And lastly it is insisted, that however the court might have 
properly enjoined the judgment creditor from suing out or 
enforcing his execution against the property of the lunatic, 
yet after this execution had been sued out and a sale made 
under it without objection, there was no equity in depriving 
a bona fide purchaser of the title, which he had acquired in 
the property. It is admitted that, in most cases where Courts 
of Equity would, on a proper application, enjoin creditors 
from suing out executions, they will not, after execution ex- 
ecuted, disturb purchasers in the enjoyment of property 
bought under them. ‘These are cases where the ground for 
an injuction is, because of an equity against the creditor 
personally, so that it becomes unconscientious in him to col- 
lect the judgment, and where the collection of the judgment 
is the mischief to be prevented. But the ground of inter- 
ference here is not because of an equity confined to the cred- 
itor. His judgment may be, and for the present is presum- 
ed to be, tor an honest debt, which may be collected without 
violence to conscience. The evil to be prevented is, not the 
collection of that debt, but a disposition of the lunatic’s pro- 
perty, which may defeat the arrangements made for the dis- 
position of it by the Court of Equity. All attempts to de- 
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feat these arrangements by the abuse of any legal advanta- December 


ges will be restrained. The court, for the maintenance of 


its jurisdiction over the property, will enjoin all persons sre 
from diverting it from the course of administration, which Wiewell. 


it may prescribe. It cannot be pretended that there is any 
equity on the part of the defendant, which should render 
him or his case an exception from the general rule. He was 
perfectly aware of the decree for a sale upon the petition, be- 
fore he bought under the execution. Nay it was at his in- 
stance the sale made under the decree was set aside and a 
new one ordered. He cannot complain that the court will 
not suffer him to disappoint that order. If he has paid off 
the judgment creditor, he can subrogate himself to the rights 
of the creditor, and in that character apply to the court for 
satisfaction out of the fund, which it has ordered to be cre- 
ated. Upon that application, no doubt whatever is just will 
be done. 

This opinion will be certified to the court below, with in- 
structions that the motion to dissolve the injunction was pro- 
perly refused, and the defendant must pay the costs of the 
appeal. 


Per Curiam. . Ordered accordingly. 
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RICHARD BOYD vs. JOHN D. HAWKINS. 


December A trustee cannot, without the unequivocal assent of cestui gue trust, act for 
1842. 





his own benefit in a contract on the subject of the trust. 

If he extinguishes an incumbrance hanging over the property confided to his 
care out of his own funds, he can only claim to be re-imbursed for his out- 
lays in this respect. 


This cause was transmitted for hearing by consent of par- 
ties, at Fall Term, 1842, of Warren Court of Equity, to the 
Supreme Court. ‘The facts of the case are stated in the o- 
pinior. delivered in this court. 


Iredell for the plaintiff. 
Badger § W. H. Haywood for the defendant. 


Gaston, J. On the 18th of February, 1823, Alexander 
Boyd conveyed to Henry Fitts, sundry tracts of land, among 
which was the tract particularly described in the bill, and 
which is situate partly in the county of Granville, and part- 
ly in the county of Warren, and sundry slaves, to be held 
under the said Fitts, his heirs, executors, administrators and 
assigns, upon trust to sell the same for the indemnity of 
Richard Boyd aud Francis Thornton against heavy respon- 
sibilities, which they had incurred for the said Alexander, 
and as his sureties in the State Bank of North Carolina, and 
afterwards, on the 20th of July, 1824, with the assent of the 
said Alexander, Richard and Francis, the said Fitts assign- 
ed and conveyed all his estate in the trust so described to 
John D. Hawkins, upon the said trust. The first mentioned 
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conveyance was registered, within the time prescribed by December 


law for the registration of deeds of trust, in the county of 
Warren, but not in the county of Granville; whereby the 





same became invalid in law, so far as it conveyed the part of pewkins 


the said tract lying in the latter county, as against the credi- 
tors of the said Alexander. The Bank of Newbern, one of 
Alexander’s creditors, having obtained a judgment against 
him, caused their execution to be levied on the said part, un- 
der which it was sold and purchased by their Attorney, 
William Robards, on the 6th of January, 1826, who imme- 
diately thereafter sold the same to the said John D. Haw- 
kins. Richard Boyd, having been compelled to pay very 
large sums for the said Alexander, upon the liabilities men- 
tioned in the deed of trust, filed his bill against the said Haw- 
kins, Alexander Boyd and Thornton, wherein he charges that 
he paid the same wholly out of his own effects, or from such 
property of the said Alexander-as he could subject to the pay- 
ment thereof, without calling on the said Francis to contri- 
bute, and that he hath no right to require of the said Francis 
to contribute thereto, because the liabilities of the said Fran- 
cis had been incurred at his, the said’ Richard’s request; 
that the said Alexander is indebted to him, because of the 
said paymeuts, to an amount exceeding $20,000, and that 
the said Alexander has become hopelessly insolvent ; and 
that the defendant Hawkins hath either sold the part of the 
tract of land aforesaid lying in the county of Granville, and 
hath received the proceeds thereot, for which he has never 
accounted to the plaintiff, or now holds the same as his own 
property. The prayer of the bill is, that, if the said defen- 
dant Hawkins hath sold the part of the said tract situate in 
Granville, he shall account to the plaintiff for the proceeds 
thereof, and, if he hath not sold the same, may be compelled 
to convey it to the plaintiff, and for general relief. The bill 
was taken pro confesso, and set down to be heard er parte 
against the defendants Thornton and Alexander Boyd. The 
defendant Hawkins put in his answer, wherein he admitted 
all the material facts charged in the bill, except that, in re- 
gard to the indebtedness of Alexander Boyd to the plaintiff, 
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ey he says that “he is not able of his personal knowledge to 


oe 


Boyd 


answer how or to what amount the plaintiff is a creditor of 
the said Alexander, and therefore cannot admit nor will he 


Hawkins. POSititively deny the fact, especially as he is advised that it 


is a matter between the said Richard and Alexander, both 
of whom are parties to the suit.” He avers, that it was 
known before the conveyance was made to him by Henry 
Fitts of this tract of land, that, because of the failure to reg- 
ister the deed of trust in Granville, the same was invalid as 
against the creditors of Alexander Boyd, with respect to the 
part lying in the said county; that the said conveyance was 
made to him for the sole purpose of enabling him to prose- 
cute a suit for the said Richard Boyd, for the part lying in 
Warren; that William Robards purchased the piece in 
Granville, as the Attorney for the Bank of Newbern, in or- 
der to secure the amount of their judgment ; and that the 
defendant, having well ascertained that the title of the said 
Robards was valid against the deed of trust, proposed to and 
agreed with the said Robards to pay off the bank debt and 
costs, and a fee to the said Robards, if the latter would con- 
vey to him; that this was done accordingly, and that he 
made these payments out of his own proper moneys; and 
that the plaintiff, knowing of the whole transactiun, hath 
never pretended to claim or ask the benefit of this defend- 
ant’s said purchase. ‘The defendant further states, that there 
has been a suit in Equity between the plaintiff and himself, 
involving all the accounts of this defendant, as trustee for 
the plaintiff under the assignment made to the defendant by 
Henry Fitts, and under various other deeds of trust execu- 
ted to the defendant by the plaintiff, in which suit a final de- 
cree was rendered, and although the plaintiff, (if he ever had 
a right to claim the benefit of this defendant’s said purchase, ) 
might have claimed the same in the account taken in the 
said suit, yet he never pretended to do it, or, if he did, the 
same was disallowed, and submits to the court, whether he 
can now be permitted to set up a right to the said land or 
the proceeds thereof. He further answers, that he has not 
sold the land so purchased by him, and insists that, if the 
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plaintiff can make the defendant a trustee for him in the December 

said purchase, he is bound to refund to_the defendant the 

money he hath advanced on the said purchase, and hath Boyd 

paid for taxes thereon. Hawkins, 
To this answer the plaintiff replied. Alexander Boyd 

died, and the suit was revived against his administrator and 

heirs, who were made parties defendants thereto. 


1842. 


Upon the hearing it was admitted, that in the decree, ren- 
dered in the suit referred to in the answer of the defendant 
Hawkins, there isan express reservation to the plaintiff Boyd 
of his rights in respect to the matters now complained of, 
and this disposes of the detence set up in the nature of a 
plea, because of a former decree between the parties. 


We hold it to be clear, that the defendant cannot take to 
himself the benefit of the purchase made from Robards.— 
A trustee, without the unequivocal assent of the cestui que 
trust, cannot act for his own benefit in a contract on the 
subject of the trust. It is established upon the. soundest 
principles, that, if he should so contract expressly for him- 
self, he shall not be suffered to turn the speculation to his 
own advantage. But in truth the defendant does not allege 
that he bought in Robard’s title for himself, but merely that 
he paid the purchase money with his own funds. If so, he 
thereby extinguished an incumbrance hanging over the pro- 
perty, which was confided to his care, and can claim only 
that he shall be re-imbursed for his outlays in this respect, 
as he may for any others, properly made for the security or 
improvement of such property. 


The plaintiff’s specific prayer, if the land conveyed by 
Robards is not sold, is, that the defendant Hawkins shall 
convey the same to him. But this he is not entitled to.— 
The trust declared in the deed to Fitts, to whom Hawkins 
succeeded as trustee, was, that the property should be sold 
to indemnity the sureties of Alexander Boyd, for what they 
might be compelled to pay on his account. The bill alleges, 
and the representatives of Alexander Boyd confess, that the 
plaintiff has been compelled tu pay very large sums because 
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eed his liability as surety, and is a creditor of Alexander 

/  _ Boyd by reason thereof, to the amount of more than $20,000. 

: Boyd The plaintiff has therefore a right, that the declared trust 

|| Hawkins. Should be carried into execution for his indemnity, and 

t this relief may properly be given under his general prayer. 

A decree must be accordingly made for a sale, and there 

must be an account taken of what is due to the defendant 

Hawkins, because of his advances and expenditures claimed 

in the answer. It is not alleged that he has received profits 

from the use or rentof the land. But if he has, these 

| should be regarded as extinguishing pro tanto his de- 
mand. 


Per Curiam. Decree accordingly. 











SUPREME COURT OF NORTH CAROLINA. 


WILLIAM BROWN «& others, Executors &c. rs. NANCY BROWN & 
others. . 


A. by his will devised among other things as follows: “I devise that my lands, — 


known by the name of the Lee and Dorch places and Stephen Brown 
place, and all the rest of my lands not disposed of, be sold or rented at 
the discretion of my executors to the best advaantage of the heirs, and to 
be disposed of at the will of my executors, and the proceeds of the same and 
my money, notes and crop and stock to be disposed of as the law directs.” 
Held that under this clause the personal property was to be divided among 
such persons, and in such proportions, as the statute of distributions would 
have prescribed, if the decedent had died intestate as to this property, but, 
as the property is taken under a devise in the will, advancements are not to 
be brought into hotchpot. 

Held also, that the real estate was not directed by this clause to be converted 
out and out into personalty, and that it is devised to those, who would have 
been the heirs at law of the testator, if he had died intestate; and that here 
also no advancements were to be brought into hotchpot. 

The cases of Freeman v Knight, 2 Ired Eq. Rep. 76, and Croom v Herring, 
4 Hawks 393, cited and approved. The case of Norwood v Branch, 2 Car. 
L. Rep. 598, doubted. 


This bill was filed at Fall Term, 1842, of Jones Court ot 
Equity, by two of the plaintiffs, as executors of Isaac Brown, 
deceased, and by two others of his heirs and next of kin, a- 
gainst the defendants, who were the other heirs and next of 
kin. The object of the bill was to obtain the advice of the 
court upon a certain clause in the will of the said Isaac 
Brown. The defendants answered ; and the cause, being 
set for hearing upon the bill and answers, was transmitted, 
by consent of parties, to the Supreme Court. The clause of 
the will, upon the construction of which the doubts arose, 
is recited in the opinion delivered in this court. 


J. H. Bryan for the plaintiffs. 
No counsel for the defendants. 
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Danie, J. Isaac Brown, by his will, devised and be- 
queathed to his wife and children severally, lands and per- 


Brown sonal property. And he then concluded his will thus: “I 
eis desire that my lands known by the name of the Lee and 


Dorch places and Stephen Brown place, and all the rest of 
my land not disposed of, to be sold or rented at the discretion 
of my executors to the best advantage of the heirs, and to 
be disposed of at the will of my executors, and the proceeds 
of the same and my money, notes and crop and stock to be 
disposed of as the law directs.” The executors, in their bill, 
ask the court to put a construction on this residuary clause 
in the will, and to declare who are entitled to the property 
contained in it. We think, that, as to the fand made up of 
the money, notes, crop and stock, it is plain that the testator 
has bequeathed it to a class of legatees, who are to be ascer- 
tained by learning, who would take under the statute of dis- 
tributions. They are the persons, whom the law would di- 
rect to take, if Isaac Brown had died totally intestate. These 
persons take as legatees, including the wife, children, and the 
children of deceased children, at the death of the testator. 
The testator has not directed the fund to be equally divided; 
therefore, the persons to take as legatees, and the proportions 
they are to take, must be determined by the statute of distri- 
butions: they do not take per capita. Freemanv Knight, 
2 Ired. Eq. Rep. 76. Croom v Herring, 4 Hawks 393.— 
Secondly ; The testator has not directed, that the lands men- 
tioned in this clause should be converted out and out into 
money, and mixed with the personal estate. He has only 
given his executors power to sell or rent, as may be for the 
best advantage of the heirs. The following words in the 
clause: “to be disposed of at the will of my executors, and 
the proceeds of the same, and my money, notes, crop &c. to 
be disposed of as the law directs,” were only meant to give 
the executors power to make partition among the legatees 
and devisees, instead of expense being incurred in having 
the same done by commissioners ordered by court. The in- 
tention was, that the executors should divide the lands and 
rents, or the money arising from the sales of the lands, if the 
executors should think proper to sell them, among the heirs, 
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in such proportions as they would take by the statute regu- December 
lating descents of real estate; and to divide the personal 184°. 
fund among such persons, and in such proportions, as are Brown 
prescribed by the statnte of distributions, if it had been a , ° 
case of intestacy. The executors have not an arbitrary dis- 
cretion. ‘They are to dispose of both funds “as the law di- 
rects.” P 

Thirdly: This is not a case in which advancements are 
to be brought into hotchpot. With respect to personal -pro- 
perty, it is clear law that there are no advancements in cases 
of partial intestacy. ‘There would, therefore, have been no 
ground for requiring advancements to be brought into hotch- 
pot in the present case, so far as the personalty is concerned, 
had this been a case of partial intestacy. But we hold, as 
has been heretofore stated, that there isin this will a dispo- 
sition of the whole personal estate. It was determined in 
the case of Norwood v Branch, 2 Law Repos. 598, that the 
law was otherwise when there was a partial intestacy with 
respect to lands. We forbear from giving a direct opinion 
on the doctrine there asserted. It has certainly not been 
satisfactory to the profession, and, we have reason to know, 
was afterwards disapproved of by those who made the'de- 
cision. But, if that case be law, it does not apply when: the 
testator has in his will made a disposition of all the proceeds 
of lands, which have not been given away in specie. 

The decree will be drawn accordingly. 


Per Curiam. Decree accordingly. 
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PETER PLEMMONS vs. LEWIS FORE & others. 


December An entry of land creates an equity, which, upon the payment of the purchase 
1842, money to the State in due season, entitles the party to a grant; and, conse- 


————_ 


quently, to a conveyance from another person, who obtained a prior grant 
under a junior entry, with knowledge of the first entry. 

It is mot mecestary that the first enterer should have paid the money to the 
State at the time of the second entry ; provided it be paid within the period 
limited by law. 

The cases of Featherston v Mills,4 Dev. 596, and Harris v Ewing, 1 Dev. 
& Bat. Eq. 369, cited and approved. 


This cause was traiismitted, by consent of parties, from 
Buncombe Court of Equity, at Spring Term, 1842, to the 
Scpreme Conrt. The matters contained in the pleadings 
and proofs are set forth im the opinion delivered in this 
court. 


Clingman for the plaintiff. 


Francis for the defendants. 


Rurrin, C. J. On the 29th of April, 1836, the plaintiff 
made an entry of “twenty-five acres of vacant land, lying 
in Buncombe county, on the west side of French Broad Riv- 
er, adjoining his own land and the lands of John Plemmons, 
William Carroll, Abner Guthrie and William Frisbie ;” and, 
having paid the purchase money, he obtained a patent for the 
land on the 30th of September, 1837. 

On the I1th of October, 1836, the defendant Gates made 
an entry of the same land in the following words: “ twen- 
ty-two and an half acres of land, lying in Buncombe coun- 
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ty, on the west side of French Broad River, adjoining the a 
lands of John Plemmons, Peter Plemmons and Lewis Fore ;” 
and thereon a patent was issued to him on the 24th of Au- — 
gust, 1837, and he subsequently conveyed to the other de- weds 
fendant, Fore. 

The bill was filed in 1840, and states, that the land was 
situate between a tract which the plaintiff owned, and one 
which William Carroll had owned, and was then occupied 
by the defendant Fore, under a purchase from Carroll ; and 
that, after the plaintiff had made his entry ahd its becoming 
known to Fore, they deemed it doubtful, whether there was 
any vacant land between their tracts,.as Fore claimed up to 
the line of the plaintiff’s land, before granted ; that, for the 
purpose of settling the point, Fore employed a surveyor to 
run the line of their respective tracts; and that on the 10th 
of October, 1836, the survey was, in the presence of Fore 
and Gates, so far proceeded in, as to satisfy the surveyor and 
all the parties, that the land, as entered by the plaintiff, was 
vacant ; but that, before the survey was entirely completed, 
the defendant Fore procured the other defendant Gates to 
make an entry of the same land in his, Gates’s, own name, 
but in trust and for the benefit of Fore ; and that according- 
ly he did so, as above stated, on the next day, the 11th of 
Uctober, 1836. ‘The bill charges that both of the defend- 
ants had a knowledge of the plaintiff’s entry of April pre- 
ceding, and that Fore caused his entry to be made in the 
name of Gates, only to render it more difficult for the plain- 
tiff to prove his case; and that, in fact, Fore merely paid the 
fees and purchase money to the State and then took a con- 
veyance from Gates, without giving him any thing therefor. 
T he prayer is for a conveyance to the plaintiff. 

Both of the defendants put in answers, in which it is admit- 
ted that Gates assigned to Fore the benefit of his entry, and, 
after the grant, conveyed to Fore without any remuneration, 
but from motives of friendship. But each of them denies 
that he had any knowledge, that the plaintiff had entered 
the particular land now in controversy, and says that Gates 
entered bona fide for himself, and was induced to give it up 
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December to Fore, because he was his uncle, and because he had be- 


1842. 


__ lieved that he purchased that as a part of the Carroll tract. 


Plemmons The defendants further state, that, at the time Gates made 


Pee 


his entry and when the patent. was issued to him, the 
defendants believed that the entry of the plaintiff was fora 
different tract, situate on French Broad River at the distance 
of a mile or more from the land in dispute, and adjoining the 
land of Abner Guthrie, while this tract does not adjoin 
Guthrie’s. 

The controversy between these parties turns chiefly on 
the matters of fact in issue ; for upon the questions of law 
the case is clear. An entry creates an equity, which, upon 
the payment of the purchase money to the State in due sea- 
son, entitles the party to a grent, and, consequently, toa 
conveyance from another person, who obtained a prior grant 
under a junior entry, with knowledge of the first entry.— 
Featherston v Mills, 4 Dev. 596. It follows also from the 
acts of 1808, ch. 759, and 1809, ch. 771, which settle the 
days on which the purchase money shall be paid, that it is 
not necessary that the first enterer should have paid the mo- 
ney to the State at the time of the second entry, provided 
that it be paid within the limited period. Harris v Ewing 
1 Dev. & Bat. Eq. 369. Such was the case here. As to 
the other facts we are left in no doubt by the evidence. It 
appears that the plaintiff made two entries ; one on French 
Broad, as mentioned by the defendants; and also that under 
which he elaims: in this suit. Of the latter as well as the 
former, the defendants both had notice on the 10th of Octo- 
ber, 1836, as proved by two witnesses, who state that the 
plaintiff and others informed them of the fact on the land, 
while the experimental survey was going on. Moreover, 
the public surveyor proves, that he made both surveys under 
the respective warrants on the same day and in the presence 
of the plaintiff and Fore, and that he surveyed for the plain- 
tiff first, because his was the prior entry ard warrant, and 
that Fore, revertheless, requested him to make out his plat 
and certificate immediately, to enable him to get a grant be- 
fore the plaintiff. It was a fraud, thus to endeavor to de-. 
prive the plaintiff of the legal title, which the law had as- 
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sured him should be made. It is true, the surveyor states, ee 


that between the land owned by Guthrie and the vacant _ 


land granted to the plaintiff there is a narrow slip of laud, Plemons 


that had been previously granted. But that is mere matter 
of description, and in this case its inaccuracy is harmless, 
because there is no other piece that will answer the whole 
description, as far as appears, and enough of the description 
remains io identify this land. Of that, indeed, the defend- 
ant Fore had actual and full knowledge by the survey under 
the warrant; and it was his folly, after that, to pay the pur- 
chase money. There must be a decree for the plaintiff with 
costs, 


Per Curiam. Decree accordingly. 


Fore. 
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DAVID COVINGTON and wife vs. PRIOR McENTIRE and others. 


December A. by his will bequeaths a female slave to his wife for life, and after her death 


1842, 


to his daughter B. Held that the well established construction of such a 
bequest, that the issue of the slave born after the death of the testator and 
in the life-time of the tenant for life, goes to the ulterior legatee, is in no way 
affected by another clause in the same will, in which the testator gives, af- 
ter the death of his widow, another female slave to D., another of his daugh. 
ters, and adds these words, “and also the increase of the above named slave 
from now, to go to the said D. and the heirs of her body.” 

Under a bequest of a female slave to one for life and afterwards to another, 
the issue born during the life-time of the tenant for life must go to the re- 
mainder man, unless it can be clearly collected from the will, that the testa- 
tor excluded the increase from the gift of the original stock. 

The cases of Timms v Potter, 1 Hay. 234. Glasgow v Flowers, | Hay. 233. 
Erwin v Kilpatrick, 3 Hawks, 456. Knight v Wall, 1 Dev. & Bat. 125. 
Jones v Jones, Conf. Rep. 310; and Powell v Cook, 4 Dev. 499, cited and 
approved. 


This cause was heard at the Fall Term, 1842, of Cleave- 
land Court of Equity, his Honor Judge Pearson presiding, 
when a decree was pronounced in favor of the plaintiff— 
From this deeree the defendants appealed to the Supreme 
Court. The facts of the case are fully stated in the opinion 
delivered in this court. 


No counsel for the plaintiff. 
Hoke for the defendant. 


Gaston, J. William McEntire died in March, 1832, 
having previously made his last will and testament, whereof 
he appointed Prior McEntire and his wife Rebecca, execu- 
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tor and executrix, who, after the death of the testator, duly December 
proved the said will. By this will the testator bequeathed, ee ' 
among other things, to his said wife, a negro woman Binah, Covington 
during her life or widowhood, and in a subsequent clause of McEntire. 
the will disposed of Binah as follows: “I give and bequeath 

to my daughter, Rachel Covington, and the heirs of her 

body, at the decease of my wife or her widowhood, one ne- 

gro woman named Binah.” To the bequest of Binah to 

the widow, the executor and executrix assented. The widow 

died in 1842, and, upon her death, Binah was taken posses- 

sion of by the plaintiff David, the husband of the plaintiff, 

Rachel Covington. But Binah’s issue, born alter the death 

of the testator and in the life-time of the widow, of which 

four were then living, were taken into possession by Prior 
McEntire, as the surviving executor, and a claim made by 

the detendants, that he should hold them for himself and 

the other defendants and the plaintiff, if entitled thereto in 
common, under the residuary clause in the will of William 
McEntire. This bill wasthen brought, and its prayer was, 

that the defegdant Prior McEntire might be decreed to as- 

sent to the bequest to the plaintiff Rachel, and deliver the 

said increase of Binah to the plaintiffs. The defendants an- 

swered together, and admitted all the allegations in the b.II, 

stated that the children so born of Binah were in the pos- 
session of the defendant, Prior McEntire, as the surviving 
executor of William McEntire; that it was contended. by 
himself and the other defendants, that, according to the true 
construction of the will, the issue of Binah did not pass un- 

der the bequest to the plaintiff Rachel, but passed under 

the residuary clause of the will, which will was appended to 

and made a part of their answers; that it had been agreed 
between the plaintiffs and the defendants, that if this were 

the true construction of the will, the plaintiffs should take 

one of the children of Binah, (Catharine,) and the sum of 
fifty-five dollars, as their full share thereof, and that the de- 
fendant Prior was willing and ready to dispose of the said 
negroes, as he might be ordered and decreed by the court, 

and prayed such a decree as would settle the rights of all 

the parties, and give him full protection. ‘The cause was 
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December brought to a hearing upon the bill and answer, and a decree 


1842, 


Covington 
v 


McEntire. 


made, declaring the plaintiffs entitled to the negroes, and or- 
dering the executor to deliver them to the plaintifis. From 
this decree the defendant appealed. , 


It has been the settled law of North Carolina, ever since 
the case of Tims and Potter, decided more than fifty years 
ago, that where there is a limitation of a female slave to one 
for life, with remainder over to another, the increase of such 
slave, born during the life of the first tenant, go over with 
the slave herself to the person in remainder. Tims v Potter, 
1 Hay, 234. Glasgow v Flmwers, 1 Hay. 233. Erwin v 
Kilpatrick, 3 Hawks, 456. ‘This doctrine is not questioned 
on the part of the appellants, nor do they contend that the 
clause, under which the plaintiff claims, taken per se, is 
not acomplete gift of Binah, and consequently of her in- 
crease after the death of the testator, to the plaintiff Rachael. 
But they insist that it is competent for a testator, in the gift 
of the mother to the ulterior legatee, to make an exception 
of such increase, and that this exception, though not con- 
tained in the clause containing the gift, is to be implied from 
another clause in the will. In the clause referred to, the 
‘Testator, who had in a former part of the will bequeathed 
to his daughter Dulcinea, a negro girl Nan, after the death 
or widowhood of his wife, adds these words: “ and also the 
increase of the above named Nan from now, to go to the said 
Dulcinea and the heirs of her body.” And the argument 
is, that had the testator intended to include the increase of 
Binah, in the gift of Binah to his daughter Rachel, he would 
have been equally explicit in declaring that intent. 


To this argument there are two answers, either of which 
is satisfactory. In the first place, the law holds that the in- 
crease are appurtenant to, and forma part of the parent 
stock, and therefore become the property of the ulterior lega- 
tee, unless it can he clearly collected from the will, that the 
testator excluded the increase from the gift of that stock.—. 
Knight v Wall, 1 Dev. & Bat. 125. Now it is impossible 
that any words, however strong, in another clause of the 
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will, declaring an intention to include the increase in the gift December 
of another female negro to another child, can be interpreted a 
to overrule the legal meaning of the clause under considera- Covington 
tion, with which it isin no way connected, and to which it yopntire. 
inno way refers. The expression in the one clause of what 
the law implies, is but superfluous, and the omission to ex- 
press it in the other, leaves that clause to its legal operation. 
Further—In the clause respecting the disposition of Nan, 
the testator does not express merely what the law implies: 
for he makes therein a gift to the ulterior legatee, not only 
of the issue which the mother may have after his death, but 
of such as may be born before his death, and after the execu- 
tion of his will. But forthe particular words of this clause, 
these would not pass by the gift of Nan. Jones v Jones, 
Conf. Rep. 310. Powell v Cook, 4 Dev. 499. We have 
not therefore the least doubt but that the plaintiffs are entitled 


to the negroes as declared in the decree below. 


But another objectio has been taken to that decree. It 
is objected, that, supposing the plaintiffs thus entitled, they 
had a clear remedy at law, and, therefore, their case was not 
a proper one for the cognizance of a cou:t of equity. It is 
stated in the bill and admitted by the answer, that the exec- 
utors of the testator assented to the bequest for life, and this 
assent operated, in law, as an assent to the ulterior bequest. 
We have, therefore, no doubt, but that the plaintiffs might 
have treated the possession of the executor as a wrongful act, 
and have brought trover or detinue against him for the 
slaves. But we do not, therefure, feel ourselves bound to 
reverse the dercree as erroneous. An objection, that a Court 
of Equity ought not to take cognizance of a cause because 
there is adequate relief at law, if entertained at all after the 
defendants have answered in chief and thereby submitted 
the cause to the cognizance of the court, will be entertained 
with great reluctance. But this is not a case of merely pas- 
sive acquiescence in the jurisdiction of the court. One of 
the defendants had taken possession of the property as exec- 
utor, claiming to hold as trustee for those, whoever they 
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December might be, beneficially entitled under the will. All, setting 


1842. 


Covington 


Vv 
McEntire. 


up a claim to this beneficial interest acquiesced in his hold- 
ing in this fiduciary character, and united with him in pray- 
ing the court, which has jurisdiction in matters of trust, to 
declare, for whom in conscience he should be declared to 
hold. ‘The assent to the bequest for life was treated by all 
as one limited to that bequest, and, so limited, the case be- 
came one appropriate for the cognizance of a Court of Equi- 
ty. "Thedecree in the court below must be affirmed with 
costs. 


Per Curiam. Decree below affirmed with costs. 
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ELIZABETH FOSCUE vs. JOHN E. FOSCUE Ex’or. & al. 


- A limitation of slaves by deed, after a life estate reserved to the maker of the 
deed, was, before the act of 1823, (Rev. St. ch..37, s. 22,) void. 

The possession of the tmstee can never be deemed adverse to the cestui que 
trust, anless continued so long as to be evideace, or to create a presumption, 
of satisfaction or abandonment. 

Where the same person, having possesssion, is a trustee for two different per- 
sons, claiming on opposing rights, neither can take advantage of the pos- 
session, merely as such, to bar the other, but the right of each, while the 
possession thus remains in the same trustee, must always depend upon the 
title. 

When a trustee delivers to a person, not having the right, the property he 
holds in trust, without consideration, in dereliction of his duty and in fraud 
of the known claim of the person having the right, the possession, thus ac- 
quired from the trustee, cannot be set up to defeat the person really entitled 
to the property. : 

The cases of Foscue v Foscue,3 Hawks 538, Graham v Graham, 2 Hawks 
322, and Yarborough v Harris, Dev. 40, cited and approved. 


December 
1842. 


This cause was transmitted by consent from the Court of 
Equity of Jones county, at Fall Term, 1842,to the Supreme 
Court. ‘The facts are stated in the opinion delivered in this 
court. 


No counsel for the plaintiff. 
J. H. Bryan for the defendant. 


Rurrin, C. J. On the third day of February, 1805, Si- 
mon F'oscue the elder executed a deed, whereby he convey- 
ed to his daughter Dorcas Foscue, then an infant and luna- 
tic, and residing with him, four slaves and other personal 
chattels at his death, making a reservation therein of an es- 

N2 
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"aoe tate for his life in the slaves. After the execution of the in- 
_~ strument, the daughter continued to be a lunatic and to re- 


Foseue side with her father, who also retained possession of the 


slaves, until his death, which happened in the latter part of 
the year 1814, Shortly before his death, the father executed 
his will and therein bequeathed to his daughter Elizabeth, 
the present plaintiff, a negro boy by the name of Norris, 
who was a child of one of the female slaves conveyed or 
intended to be conveyed in the before mentioned deed, and 
born alter the execution of that instrument; and the testator 
appointed his son, Simon Foscue the younger, the executor 
of his will, who proved it and took into possession the said 
slave Norris. Very soon afterwards, Dorcas Foscue was 
found to be lunatic, and the said Simon the younger was 
appointed her guardian, and so continued to be up to the 
time of his death, which happened in the latter part of 1830, 
and after he had made a will, ef which he appointed the de- 
fendant, John E. Foscue, the executor, who duly proved the 
same, and also took into his possession the said slave Norris. 
One Hardy Bryan was then appoiated the guardian of the 
lunatic, Dorcas, and, on the Ist of January, 1831, he receiv- 
ed the said negro from John E. Foscue, as a part of the 
property of the lunatic ; and’ he hired him, with other slaves 
of the lunatic, from year to year, until his death in 1838.— 
Upon that event, the defendant Nathan Foscue was appoint- 
ed the guardian, atid so continues to be. 

The bill was filed in March, 1835, against John E. Fos- 
cue, as the executor of Simon Foscne, the younger, and Si- 
mon Foscue, the elder, and against Dorcas Foscue, and Har- 
dy Bryan, as the guardian of the said Dorcas, and praying 
that the plaintiff may be declared to be entitled to the slave 
specifically bequeathed to her, and’ that the executor may be 
compelled fully to assent to the said legacy, and he and the 
other parties decreed to deiiver the slave to the plaintiff, and 
account respectively for the hires and profits received by the 
said Simon, the younger, and the other persons respectively, 
and now in their hands. ‘The bill states, that Simon, the 
younger, did, at one time, agree to deliver the negro to the 


V 
Foscue. 
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plaintiff, but afterwards refused to do so; and that thereup- December 
on the plaintiff brought an action of detinue for the said 
slave against him on the 4th of May, 1826, which was pen- — 
ding at the time of his death, and was revived against John esi 
E. Foscue as his executor, and in which the plaintiff was 
compelled to submit to a nonsuit, for the reason, that the de- 
fendant denied on the trial that the executor, Simon Foscne 
the younger, had assented to the the legacy to the plaintiff, 
and she was unable distinctly to prove it. ‘This statement 
of the bill is supported by the record of the suit at law, and 
indeed is admittted in the answers, except that they still de- 
ny that the legacy to the plaintiff ever was assented to, and 
aver that the said Simon, the younger, did not hold the slave 
as a part of the estate of kis testator, Simon the elder, but 
as belonging to the said Dorcas by virtue of the said deed. 
The defendant John E. Foscue also answers, that Simon 
the younger applied all the profits of the slave during his 
lifetime to the use of his ward Dorcas, or that, after his death, 
this defendant accounted for them to Bryan, the succeeding 

- guardian. Bryan’s death occurred before an answer was 
put iti by him for the lunatic; but the present guardian, Na- 
than Foscue, became a party in his stead, and answers, that 
the profits, during the life of Simon the younger, were not 
accounted for by him nor by his executor to any person: and 
both of the defendants insist, that the possession of the slave 
Norris by the different guardians of the lunatic was adverse 
to the plaintiff, and, having been so long continued, is a bar 
to her relief, even if the deed from Simon the elder was not 
sufficient to pass the title to the negroes therein mentioned. 
And, as to that instrument, it is contended for the plaintiff 
and set forth in the bill, that itis inoperative, because it was 
never delivered, and because the interest thereby conveyed 
to the said Dorcas, was in futuro after a life estate reserved 
to the donor. 

By consent it was referred to the Master, without preju- 
dice to the hearing, to take an account of the hires and pro- 
fits of the negro, and to report in whose hands they were, or 
how and by whom they have been disposed of ; and that of- 
ficer has reported, that Simon Foscue, the younger, received 
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December profits to the amount of $140, and that he did not lay out 


1842, 


Foscue 
v 
Foscue, 


any part thereof to his ward’s use, but had the same in his 
possession at his death, and that the defendant, John E. Fos- 
cue, did not account therefor to Hardy Bryan, or to the pre- ~ 
sent guardian ; but that the estate of the said Simon, the 
younger, is indebted on that score the sum of $248 80, in- 
cluding interest up to September, 1840. And he further re- 
ported, that the sum of $580 10 was received for hire by 
Hardy Bryan, and, together with the interest thereon, a- 
mounting in the whole to $725 23, was paid over by the ad- 
ministrator of the said Bryan, to the defendant and present 
guardian, Nathan Foscue, who hath also, including interest 
up to September, 1840, received the further sum of $263 53, 
for hires in his time. ‘The Master submits the question 
whether these sums should bear interest or not. The cause, 
having been transferred to this court, was brought on for 
hearing, and also on the report. 

Upon the question of the title of Dorcus Foscue, derived 
under the deed of February, 1805, the court cannot hesitate 
in declaring an opinion in fayor ot the plaintiff. It stands 
precisely on the principle, on which was decided the case of 
Foscue v Foscue, 3 Hawks, 538, which arose on a similar 
deed made by the same person to two others of his children. 
In that the court held, as had been before done in the case of 
Graham v Graham, 2 Hawks, 322, that a limitation of 
slaves, after a life estate reserved to the maker of the deed, 
was, before the act of 1823, void. The title of the slave 
was therefore in the testator, Simon the elder, and the be- 
quest in his will to the plaintiff. was good, and vested in her 
the right to the slave as a specific legacy. 

Such being the state of the title, the court is very clearly 
of opinion, that nothing which has occurred since, ought to 
defeat the plaintiff's right. According to the statements of 
the answer, Simon Foscue, the executor, never assented to 
the legacy to the plaintiff. Indeed, it is said he held adversely 
to her, as the guardian of Dorcas ; and upon that supposition 
the defendant insists on the statute of limitations. In truth 
the possession could not, properly speaking, be adverse to 
the plaintiff, because she had not the legal title, but it was 
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in Simon Foscue, the younger, as executor of his father, in December 
trust for the plaintiff. The possession of the trustee can 
never he deemed adverse to the cestui que trust, unless con- ae 
tinued so long as to be evidence, or to create a presumption, ane 
of satisfaction or abandonment. Where the same person, 
thus having the possession, is a trustee for two different per- 
sons, claiming upon opposing rights, it follows, that neither 
can take advantage of the possession, merely as such, to bar 
the other, but the right of each, while the possession thus 
remains in the same trustee, must always depend upon the 
title. There is every reason to beiieve, that this trustee so 
intended to act, since he accounted for the profits to neither 
of the claimants, but held them subject to a decision upon 
the question of title between his two sisters—a decision not 
made in his life-time. Such being the state of the case at 
that time, the defendant, John E. Fuscue, the executor of 
both testators, took possession of the negro; and as he was 
not the guardian of the Junatic, his possession can only be 
referred to his office of executor, and he ought to have de- 
livered the slave to the plaintiff, or, at least have kept him 
for her, and defended her right, which was in fact the su- 
perior right. Yarborough v Harris, 3 Dev. 40. Instead 
of doing so, he, without consideration and with the view, as 
must be inferred from the answer, of defeating the plaintiff’s 
right, delivered the slave to the guardian of the other claim- 
ant. But the possession, thus acquired from the trustee, 
without consideration and in dereliction of his duty, and in 
fraud of the known claim of the legatee, cannot be set up to 
defeat the legatee ; but the executor and the fraudulent alien- 
ee of the executor, are alike liable for the things or effects thus 
misapplied. The plaintiff is therefore entitled to a decree 
for the slave, and for the hires against the parties respective- 
ly, in whose hands they are, according to the report to which 
neither party has excepted. Upon the question of interest, 
which the Master refers to the court, we are of opinion that 
it is properly charged. Mr. Bryan actually accounted for 
that accrued in his time, and it was paid over to the present 
guardian ; and no doubt the latter has, according to his of- 
fice, kept that part of the estate, as well as the hires since he 
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December became guardian, at interest. The decree should therefore 


be, that the sum of $988 76, with interest on $838 10, from 
Foscue September, 1840, be paid by the defendant, Nathan Foscue, 


v 
Foscue 


who may charge the same against the estate of the said lu- 
natic in his hands as her guardian, and there must be a fur- 
ther enquiry as to the profits of the slave since September, 
1840, up to the time at which he may be delivered to the 
plaintiff. There cannot at present be a decree for the pay- 
ment of the sum found to be due from the estate of Simon 
Foscue, the younger, namely, $248 80, with interest on $140, 
from September, 1840, because it does not appear, that there 
are assets of his estate to answer the same, for they are not 
admitted nor found by the Master. But unless the defend- 
ant, John E. Foscue, shall admit assets to answer that sum 
and the costs of this suit, the enquiry must also extend to 
that point, 


Per Curtam. Decreed and ordered accordingly. 
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IN THE MATTER OF MARY BOSTICK AND OTHERS. 


If a public officer can be exonerated at all from his liability for moneys belong- December 
ing to individuals, which come into his hands in the course of his official 1842. 
duty, on the ground that they have been stolen from him, he certainly can- 
not be so exonerated upon his own affidavit only of the fact of such loss. 


This was an appeal from an order made by his Honor 
Judge Pearson, at the Fall Term, 1841, of Richmond Su- 
perior Court of Equity, in a case which thus appears upon 
the record. 

Mary Bostick & others, ex parte. 

Petition for sale of land coming on ‘to be heard, John 
Giles, esqnire, Attorney for the petitioner, moved that the 
Clerk and Master be directed to distribute the money arising 
from the sale of the land, which had been collected by the 
Clerk and Master. The order was so made. Afterwards, 
Mr. Giles stated to the court, in the presence of the Clerk 
and Master, that application had been duly made to the said 
Clerk and Master for the money according to the above or- 
der, and the Clerk and Master had paid over all, except the 
sum of about four hundred dollars, which had not been col- 
lected, and the sum of one hundred and sixty dollars and 
eighty-five cents, which the said Clerk and Master admitted 
he had collected but refused to pay and account for, mens 
it had been stolen from him. 

These facts being admitted by the Clerk and Master, Mr. 
Giles moved fora rule upon the Clerk and Master, Erasmus 
Love, to shew cause why he should not be ordered to pay 
over the said sum of $160 85.. The Clerk and Master, in 
answer to the rule, filed an affidavit, setting forth, that, after 
the said sum of $160 85 was received by him as Clerk and 
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December Master, the same,.without any negligence or default on his 
- part, together with other sums of money belonging to the of- 
Matter of fice, and some of his own money, was, on the 20th day of 
Bosticks “March, 1840), stolen from out of a small trunk in his dwell- 
ing house, where he kept his own money together with the 
office money, and that he has never. since been able to ob- 
tain restitution of the said $160 85, or the other office mo- 
ney, or his own money. Upon whicl: grounds his attorney, 
Alexander Little, insisted, that as Clerk and Master he was 
not liable. But the Court was of opinion, that he was liable 
to account for all moneys received by him as Clerk and Mas- 
ter, except where the moneys were destroyed by the act of 
God, or taken by the public enemies of the country. It was 
therefore ordered by the court, that the said Erasmus Love, 
Clerk and Master as aforesaid, pay over to the parties entitled 
the sum of $160 85. From which order, the said Erasmus 

prayed for and obtained an appeal to the Supreme Court. 


No counsel appeared in this court for either party. 


Rurrin, C. J. As the case does not require it, the court 
is unwilling to lay down a rule as to the care and diligence 
a public officer should use in the keeping of the moneys be- 
longing to individuals, which come to his hands in a course 
of official duty. For, supposing that he may be excused, 
though he lose them, not by the act of God or the public 
enemies, but by robbery or secret theft, yet, very clearly, the 
circumstances, to shew that the fact did not occur by culpa- 
ble negligence, ought distinctly to be stated and established 
by competent evidence. Here there is neither such a state- 
ment, nor evidence froma competent source. The party 
himself cannot, by his own oath, protect himself from lia- 
bility for the sum which he received in the cause. This is 
not a proceeding for a contempt by way of imposing a pen- 
alty or punishment, in which the officer tenders himself to 
purge the contempt on oath; but it is an order simply to 
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pay over money received by him, and he wishes to be ad- December 
judged not liable for it on his own evidence only. We must oy 
say also, that, if he could be heard, his statement is too mea- Matter of 
gre to satisfy the court. He says, it is true, that the loss was ae. 
“ without any negligence or default on his part.” But that 
is a point,about which persons may differ very materially. It 
does not appear, whether the alleged theft was in the day or 
night; when the party and his family were at or from home ; 
in what part of the house the trunk was, whether exposed or 
in a private place ; or whether suspicion has fallen on any 
person in particular, or whether that person was or was not 
one of the party’s household, and had given cause for suspi- 
cion as to his or her integrity. In fine, the clerk and master 
asks to be exonerated upon his own judgment of due dili- 
gence, without affording to the court any means of forming 
a judgment upon that point for themselves. 

We see, therefore, no reason, why the master should not 
remain liable for the sum of money, which is the subject of 
the motion, and think his Honor was right in ordering him to 
pay it. This opinion will accordingly be certified to the 
Court of Equity, that the matter may be there further pro- 
ceeded in. 


Per Curiam. Ordered accordingly. 
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BENNETT HESTER, ADM’OR, &c. rs. HAMILTON HESTER 
AND OTHERS. 


December A. being a man of large fortune, and having about seventy nephews and 


1842, 


nieces, the children of eight brothers and sisters, after providing for his wife 
and making same small devises and bequests, bequeathed as follows :— 
“Item, my will is, after the death of my wife and the negroes given her be 
taken out, that all the rest of my negroes, décc. (here mentioning the residue 
of his estate,) be sold, and all the bonds, &c. and out of the proceeds arising 
therefrom, my will is, that I give one hundred pounds to my brothers’ and 
sisters’ children, to be equally divided amongst them children that are alive, 
I except, (here the testator names five or six of his nephews,) for they are 
good for nothing.” The residue of his estate, “if there be any everplus,’’ 
is left to his brother Francis Hester’s children. Held that this was not a leg- 
acy of one hundred pounds to each of the grand-children or to each stock of 
the grand-children, but that each grand-child was entitled to only an equal 
share of the one sum of £100. 

Extraneous evidence, as to the amount of the testator’s estate and the number 
of his legatees, upon a question of mere construction, cannot change the 
operation of legatory words, which have a clear and precise meaning. 

Extraneous circumstances, when admissible, are to be received with extreme 
caution ; for the construction of every instrument is generally to be estab- 
lished upon what is to be found in the instrument itself. 

Collateral evidence is not permitted to introduce an intention into the will, 
which, with the aid of that collateral evidence, the will does not express. 
Nor can an express and unequivocal disposition of property, in one clause of 
a will, be controlled by any inference, from the context, of a probable over- 
sight or mistake of the testator in that disposition. His meaning, once ex- 
plicitly declared, cannot be changed by any inference of a different mean- 

ing, unless such inference be necessary and beyond doubt. 

A bequest by an uncle to his niece becomes lapsed by the death of the niece 
in the life-time of the testator, and dees not go to a surviving child of such 
niece, under the act, (Rev. St. c. 122, 8. 15,) which only applies to the 
case of a legacy from a parent to his child. 

A bequest “to some promising young man of good talents and of the Bap- 
tist order, to be selected by my executors,” is void because of its indefinite- 
ness. There is no person who can claim it. 
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Where a testator gives power to his executors to sell land, and no executors December 
are named in the will, the administrator with the will annexed may exercise 1842, 
this power, under a proper construction of our act of Assembly, (Rev. St. Hester 
c. 46, s. 34.) v 

Hester. 


This cause was transmitted by consent, from Granville 
Court of Equity, at Fall ‘Term, 1842, to the Supreme Court. 

The bill was filed by the plaintiff, as administrator with 
the will annexed of Benjamin Hester, dec’d., to obtain the 
advice and direction of the court in the execution of his 
trust as such administrator, and the several claimants under 
the will were made parties defendants. The following is a 
copy of the will, which had been duly admitted to probate, 
as a will both of real and personal property, at September 
Term, 1838, of Granville County Court, when the plaintiff 
was appointed and qualified as administrator with the will 
annexed. 


* Granville County—North Carolina, 

I, Benjamin Hester, being in a low state of health of body, 
but in perfect state of mind, do make, constitute and ordain 
this my last will and testament, and knowing that it is ap- 
pointed once for man to die, and in the first place I recom- 
mend my bedy to the earth and my soul to Almighty God 
who gave it, to be buried in a christian manner, and as it 
has pleased God to bless me with some wordly property, I 
give and dispose of the same in the following manner and 
form, to-wit: I give to my beloved wife, Mary Dyer Hester, 
during her natural Jife or widowhood, all my property, real 
and personal, stock, &c. during her natural life, and five hun- 
dred dollars in silver, to be delivered her on inventorying 
my property—my other money on hand to be put out in 
sure hands at interest, until after the death of my wife, and 
then to dispose of it as I hereafter direct. I also give to my 
wife twelve negroes, at her death to do with and dispose of 
as she may think proper, six males and six females, out of 
Harman and Amie’s family, and if my wife should.think at 
any time that the property is burdensome to her, she can 
with the consent of my executors sell any part she may 
choose, and put the money to interest while my wife lives. 
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December I also giveto Robert Hester, the land and plantation bought 


182. 


of William Shore and wife, with thea of land, to line 


Hester run by Joseph Taylor and myself, joining Colonel Ridley’s 


Vv 


Hester. 


line and Hester’s across the Ready Branch. [I also give to 
Francis Hester, son ef Francis, all that tract from Jackson’s 
line to Ridley’s plantation, down to the line Beb Hester’s, 
after death of wife. I give to Benjamin Currin, the tract of 
land whereon he now lives, say 200 acres. I also give to 
Alfred Hester, after death of wife, that tract of lend called 
Howard’s whereon he now lives. I also give William Hes- 
ter, son of Francis, 200 acres of land lying on Bennett’s 
Creek adjoining the lands of George Knott and John Hunt. 
Jalso lend to Nancy Huddlesten, one negro girl named Mary, 
during her natural lite—after her death I give to heirs of her 
natural body the said Mary and her increase forever. Item; 
I give to the Baptist Society the meeting house and one acre 
of land and the privilege of the spring, so long as it is kept 
up for house of worship, and no longer. Item—my will is 
after the death of wife and the negroes given her be ta- 
ken out, that all the rest of my negroes be sold, and all my 
stock of horses, cattle, sheep and hogs, my household and 
kitchen furniture, and also all my land that { have not given 
away, and all my bonds and money on hand, and eut of the 
proceeds arising therefrom my will is, that I give one hun- 
dred pounds to my brothers’s and sisters’ children, to be e- 
qually divided amongst them children that are alive. I ex- 
cept John Hester, Jeremiah Hester and Benjamin Hester, 
sons, and Patrick O’Briant and John Bats of Zachariah Hes- 
ter, for they are good for nothing, and I give them five shil- 
lings each—after this done if there are funds left, my will is, 
that five hundred dollars be raised and given to some prom- 
ising young man of good talents and of the Baptist order, at 
the discretion of my executors—this being done and my 
just debts being paid, and there being an overplus left, my 
will is that it be equally divided amongst my brother Fran- 
cis Hester’s children—this being done, and after the death of 
my wife my will is, that my old man Shadrach be set free. 
Interlined before assigned. ( ) 

Signed, sealed and delivered in the presence of us. 

(No signature at the foot of the will nor subscribing witnesses. ) 
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Item I also give to my beloved wife one half of my house- oy t 


hold goods and furniture, to do with and dispose of as she __ 


may think proper. Ialso give one hundred dollars of my "Hester 
funds in hand to William B. Worrel, also my will is to give Sestik: 


to Thomas Crocker one hundred dollars, also my will is to 
give Brother Huggins of Warren county one hundred dol- 
lars to be paid them as soon as my will is proven and they 
qualify. I also give to Nancy Thomason one bond of eigh- 
ty odd dollars to her and her heirs, I also give to Elizabeth 
Parham one bond of sixty dollars. After this being done, I 
want all my bonds collected, and my funds on hand, and 
put ont at interest during my wife’s lifetime, and thew to be 
distributed as hereto directed. My will is, that there are 
some of my brother’s heirs is owing me, and I have their 
notes, | wish that to be taken out of their rateable. part of 
the hundred pounds, ond then make the division, counting 
these notes as so much of their part. I also vive to Fran- 
cis Gordon, my old Poll mare, now in foal. I also give to 
Alfred Hayes, my one eyed filly.” 
(neither signed nor witnessed. ) 


It appeared that the testator was a man of large estate, 
and that his nephews and nieces, the children of eight bro- 
thers and sisters, amounted in number to about seventy. It 
also appeared that the notes, mentioned in the latter part of 
the codicil as due to the testator from some of his brother’s 
children, were of much greater amount than their rateable 
share of £100. 

The doubts arising upon the construction of this will, and 
the questions submitted to the court for their advice, are stat- 
ed in the opinion delivered in this court. 


Badger, Waddell and Iredell for the residuary legatees. 
W. H. Haywood, Jr. for the other nephews and nieces. 


Gaston, J. ‘Phe most important question, arising upon 
the interpretation of this exceedingly imperfect and almost 
unintelligible will, is the construction of the bequest of 
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December «£100 to the testator’s brothers’ and sisters’ children.” Three 





Hester 


v 
Hester. 


constructions are presented to us, the first that it is a gift of 
£100 to each of these children: the second, that it is a gift of 
£100 to each family of children of a brother or sister; and 
the third, that it is a gilt of one £100 to the testator’s neph- 
ews and_nieces equally to be divided between them. The 
testator, who is admitted to have been a man of large for- 
tune, commences his will by making a provision for his wife. 
He gives to her absolutely 12 slaves, and $500 in silver, and 
the beneficial use of all his other property, real and personal, 
for life. Then, after making some specific devises of land 
and a specific bequest to Nancy Huddleston of a negro girl 
for life, and after her death to the heirs of her body, he thus 
expresses himself: “ Item—my will is, after the death of my 
wife and the negroes given her be taken out, that all the rest 
of my negroes be sold, and all my stock of horses, cattle, 

sheep and hogs, my household and kitchen furniture, and — 
also all my land that 1 have not given away, and all my 
bonds and money on hand, and out of the proceeds arising 
therefrom, my will is, that I give one hundred pounds to my 
brothers’ and sisters’ children, to be equally divided amongst 
them children that are alive. I except, (here the testator 
names five or six) for they are good for nothing. After this 
is done, if there are funds left, my will is that $500 be rais- 
ed and given to some promising young man of good talents 
and of the Baptist order, at the discretion of my executors. 
This being done and my just debts paid, and therebe a over- 
plus left, my will is, that it be equally divided amongst my 
brother F'rat.cis Hester’s children. ‘This being done and at- 
ter the death of my wife, my will is, that my old man Sha- 
drach be set free.” ‘To this will is subjoined a codicil, 
wherein, after giving to his wife the half of his household 
goods and furniture absolutely, and a few other bequests to 
his friends, he proceeds thus: “ After this being done, I want 
all my bonds collected end my funds on hand, and put out 
at interest during my wife’s lifetime, and then to be distrib- 
uted as hereto directed. My will is, that there are some 
of my brother's heirs is owing me, and I have their notes. 
I wish that to be taken out of their rateable part of the hun- 
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dred pounds, and then make the division, counting these —" 


notes so much of their part.” The testator left surviving ____ 


him about seventy nephews and nieces, being the children 
respectively of his eight brothers and sisters. The fund, 
out of which the legacy to these children is directed to be 
paid, is amply sufficient for the payment to each of £100. 
Some of the notes referred to in the codicil, as being due to 
the testator from some of his brothers’ heirs, are for much 
larger sums than the pittance of the £100 which they would 
be entitled to receive, if the £100 is to be divided, per capita, 
among all the children of the testator’s brothers and sisters. 
Waiving ail objections to the admissibility of extrane- 
ous evidence, as to the amount of the fund and the number 
of the legatees, upon a question of mere construction, it can- 
not be doubted but that such evidence never can change the 
operation of legatory words, which have a clear and precise 
meaning. The will is the law which the testator is permit- 
ted to make for the disposition of his property... He must be 
presumed to understand his own meaning, and where he does 
speak unambiguously, those whose duty it is to execute this 
his law, must understand him to mean what he has said.— 
It is the intention, which the will expresses, that the law car- 
ries into effect, and collateral evidence is not permitted to in- 
troduce an intention into the will, which, with the aid of that 
collateral evidence, the will does not express. Admitting 
too, as we certainly do admit, that in construing any clause 
of a will, we are not only at liberty, but are bound, to take 
into corsideration every other part of it, "to see if something 
be not there found which either directly or by plain infer- 
ence qualifies or explains the sense of the clause to be con- 
strued, yet we hold it to be undoubted law, that an express 
and unequivocal disposition of property cannot be controlled, 
by any inference from the context, of a probable oversight or 
mistake of the testator in that disposition. His meaning, 
once explicitly declared, cannot be changed by any inference 
of a different meaning, uniess such inference be necessary 
and beyond doubt. It is not pretended that, by an adhe- 
rence to these rules, courts will ascertain in every case what 
a testator actually does mean; but they are deemed, upon 


Hester 


v 


Hester. 
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Resabe the whole, rules best calculated for ascertaining the mean- 


Hester 
v 


Hester. 


ing of testators, and there is no medium between adherence 
to ‘the established rules of interpretation and the arbitrary 
discretion of Judges. 

Now the dispositionto be eonstrued is per se, and toa certain 
extent, perfectly explicit. “ Out of the proceeds arising there- 
from, my will is, that I give one hundred pounds to my broth- 
ers’ and sisters’ children, to be equally divided amongst them 
children that are alive.” Upon this there is nothing left for 
construction, unless it be, what is the time referred to, at 
which the children, amongst whom the division’ is to be 
made, should be alive. Fix that time when you may, at 
the death of the testator, or at the time of the division, so as 
to determine which of these children are meant, and then 
the language is as precise as any that could be used. The 
sum given is £100. It is given to the children of the testa- 
tor’s brothers and sisters, and the sum so given is to be equal- 
ly divided between those children alive at a particular time. 
The amount of the gift—the persons to whom it is given, 
and the manner in whieh these persons shall divide the thing 
given—are all stated. Every one of the children of his 
brothers and sisters, except those expressly excluded by the 
will, or who shall not be alive at the time prescribed by the 
testator, is to have an equal part with every other child in 
the division of this sum of £100, and no other interpreta- 
tion can be adopted without doing violence to the language 
here used. There is no other part of the will, which fur- 
nishes a necessary “inference of an oversight or mistake of 
the testator in the language used. In the codicil, taking 
notice that some of his brothers’ children owe him, he di- 
rects that the amount of their debts shall be deducted “ out 
of their rateable parts of the £100,” and the debts to be de- 
ducted exceed their rateable parts of £100, if no more than 
that sum is given to all of them collectively. Hence it is 
inferred, that a greater legacy is given to each than the a- 
mount of his debt, because a larger debt cannot be deducted 
from a smaller legacy. 

If the clause to be construed were really ambiguous, this ar- 
guinent might be entitled to much weight; but it is much 
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easier and safer to give to the codicil an explanation, which December — 
shall reconcile it to the plain text of the will, than it is to 
overrule that plain text by a rigid adherence to the letter of a 
the codicil. A direction that thetestator’s debtors, who are also yzester. 
his legatees, shall deduct their debts when they receive their 
legacies, is fully satisfied, when the first exeeed the latter, by 

a deduction of them pre tanto. But the codicil furnishes, 

if it had beem wanted, a conclusive argument against the 

first and most enlarged construction contended for, for it di- 

rects that the sums, to be deducted from the legacies to his 
brothers’ and sisters’ children, shall be deducted: from their 
rateable share of the £100. So that without doing vio- 

lence to the codicil, as well as to the primary gift in the will, 

it must be held that no child of a brother or sister was to 

take more than a rateable part of that sum. 

When we take into consideration the extraneous circum- 
stances relied upon, and these when admissible are to be re- 
ceived with extreme caution, (ior certainly the construction 
of every instrument is generally to be- established upon what 
is to be found in the instrument itself,) it does indeed appear 
most extraordinary that the testator could have entertained 
any doubt that so large a fund as he had provided might not 
prove adequate to the raising thereout of a legacy of one 
hundred pounds. 

It is so extraordinary as to open an almost unlimited field 
of conjecture how to account for it. One of these conjec- 
tures, anda highly probable one, is, that there was an over- 
sight or mistake of the testator in the amount of the legacy 
which he had given. But itis possible that he may have 
been ia error as to the value of the fund provided, or have 
apprehended that the fund so provided might be greatly les- 
sened by his debts.. But be this as it may, we cannot say 
that these extraordinary doubts furnish an indubitable and 
necessary inference that he has given a larger sum than he 
did give. It is certain that he gave but £100. It is impos- 
sible that we can say, with all the explanation which this 
collateral matter furnishes, that he gave £100 to each of his 
brothers’ and sisters’ children when he directed that sum to 
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December be divided among them, and provided that such of these 


1842, 


Hester 


Vv 
Hester, 


children as owed him should deduct these debts out of their 
rateable parts of this £100. Norcan we declare that he 
has given £100 to each set of children as a family, for his 
gift was of £100 to all of the children, without reference to 
families, and the division of this sum thus given to all is di- 
rected to be made “equally among them children that are 
alive.” ‘There is no help for it. There is but the sum of 
£100 given, and this sum is to be divided equally among 
the testator’s nephews and nieces other than those excepted 
in the will, or who may not be alive at the time referred to. 
The true solution of all the difficulties in the case probably 
is, that this imperfect instrument ought never to have been 
established as a will, It can scarcely be doubted but that it 
was an unfinished sketch, which the supposed testator had 
been unable to complete to his satisfaction, and was not de- 
signed in its then crude, imperfect form to take effect as his 
will. But it has been established as a will, and we are bound 
to take it as it is, with all its imperfections and absurdities, 
and apply in its construction the rules of Jaw. 

It is admitted by the pleadings, that the widow of the tes- 
tator dissented from the will, and had her dower and dis- 
tributive share of his personal estate allotted to heras if he 
had died intestate, and it is further agreed by the parties, that 
since the bill was filed she has died. The time therefore has 
certainly arrived, when the proceeds of the estate are to be 
disposed of as the testator has directed. 

We are of opinion that all the specific bequests in the 
will, and all the pecuniary bequests with the exception of 
the £100, are given immediately, and are excepted from the 
general disposition of the use of the testator’s property to his 
wife for life. ‘This is plainly declared as to all of them, ex- 
cept the bequest by way of loan to Nancy Huddleston, and 
after her death of a gift to the heirs of her body, of the ne- 
gro girl Mary; and we think this intent is manisfested 
though not expressly, in this bequest also. It is found a- 
mong several devises where the testator takes special care to 
state that they shall be postponed in enjoyment to his wife’s 
death. The presumption fairly arises where he is silent in 
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this respect, he inteads an immediate gift. This construc- — 2 
tion supersedes the necessity of enquiring what effect is pro- : 
duced upon these bequests by the widow's dissent from the Hester | 
provision made for her by the will. ate 
The direction by the testator that all his negroes, bonds, and 
other property not given away should be sold, and the pro- 
ceeds after payment of his debts be divided and disposed of 
as in the will recited, evidently contemplates a sale to be 
made by his executors, and therefore confers an authority on 
his executors to sell the lands. Noexecutors however were 
nominated, and we are asked whether this power can be ex- 
ercised by the administrator with the will annexed. Pre- 
viously to the provision made in our Revised Statutes, ch. 
46, sect. 34, it is very clear that an administrator with the 
will annexed could not exercise a power to sell lands con- 
ferred on executors. The statute of 31, Hen. 8, ch. 4, which 
was the only statu‘e then in this State modifying the com- 
mon law on the subject, applied only to the case where part 
of the executors refused, and the others were willing to ex- 
ecute the power. But the act in our Revised Statutes au- 
thorizes the administrator with the will annexed to sell when 
all the executors die or refuse to take on them the adminis- 
tration. The case of an administration with the will annex- 
ed where no executors were appointed, is not within the let- 
ter of the act. But as it comes within the spirit of the act, 
and as the act is one of a remedial character, we are of opin- 
ion that the case is embraced within its purview. But un- 
less there be a necessity forthe sale of the land—or even of 
the negroes and other property—the plaintiff ought not to 
sell, for the ulterior devisees and legatees have elected to take 
the property in kind. Their answers are explicit to that ef- 
fect. 
Elizabeth Morris, one of the children of the testator’s 
brother Francis, died in the testator’s life-time leaving a 
child. It is clear that this child can claim nothing under a 
bequest to her mother. Admitting that if Elizabeth Morris 
had survived the testator, she would have taken a vested in- 
terest in an undivided part of the bequest of the £100, (a 
point on which we express no opinion,) her legacy lapsed 





340 EQUITY CASES IN THE 


December by her dying before the testator ; and our act which declares 

1842. "that a devise or bequest to a child shall in the event of such 

Hester child’s death before the testator take effect and vest ia the is- 

Hester, Sue of such child, applies only where the devise or bequest 
is made by a parent. 

The direction asked of us, whether the children who take 
the legacy of £100 are required to be alive at the death of 
the testator or at the death of the widow, is not shewa to be 
practically necessary. No facts are stated which raise the 
question, and it is not proper that we should answer judicial- 
ly to hypothetical enquiries. 

The legacy of $500 to “some promising young man of 
good talents, and of the Baptist order, to be selected by the 
testator’s executor,” is void because of its indefiniteness.— 
There is no person who can elaim it. Possibly it might be 
intended as a donation for a charitable use, which had it 
been distinctly expressed, might have enabled the court to 
give iteffect. But if so, unfortunately this intent does not 


appear. 


Per Curiam. Decreed accordingly, 
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TEMPLE ROBERTSON, Adm’or &e. vs. JOSIAH HOULDER & al. 


When a chattel is given in remainder, the assent of the executor to the par- December 


ticular estate is ordinarily construed to be an assent to the gift in remainder 
But there is no doubt that the assent to the former may be so qualified as 


not to extend to the latter. 

Where slaves are directed by a testator to be left with his wife until out of the 
profits a certain debt is paid and then to go to his children, and the executor 
permits the wife to hold the negroes but does not assent to the legacy, he is 
responsible to the children, in default of the wife, fur the hire and profits of 
such slaves, between the period when Gis Git was paid , end the time of 
the delivery of the slaves to the children. 


This cause was transmitted by consent from Johnston 
Court of Equity, at Spring Term, 1842, to the Supreme 
Court. The facts of the case are stated in the opinion de- 
livered in this court. 


W. H. Haywood for the plaintiff. 
Badger and J. H. Bryan for the defendants. 


Rorrin, C. J. Jacob Stephens made his will, and died 
in 1829. He appointed the defendant Houlder, executor ; 
and by his will gave to his wife for her life certain lands, 
seven slaves, seven head of horses, all bis stock of cat- 
tle, hogs and sheep, his crop of every kind, working tools 
and plantation utensils and carts; and, at her death, the land 
and negroes over to certain of his children, and the other 
property, after legacies of a few specific articles, to be equal- 
ly divided among his six children. | ‘The testator then gave 
to each of his six children particular lands and negroes ; a- 
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December mong which gifts were devises of two tracts of land to his 





daughter Joanna, and a bequest of seven negroes by name 


Robertson and a horse. 
Vv 
Houlder. 





The testator owed debts to the amount of about $2,000 ; 
among which was a debt of $1,100, due to Thomas Rice ; 
and by his will he directed that all his property of every de- 
scription should stay in the possession of his wife until she 
couid raise money and pay that debt to Rice. 


Atter probate, the executor delivered the negroes, 23 in 
pumeer, to Mrs. Stevens, and also the other perishable chat- 
tels specifically bequeathed to her, which are found to have 
then been of the value of $1,600; and at the foot of an 
inventory thereof, he took her receipt for the articles, and 
added as follows: “To be returned to the said executor 
whenever called for, to pay debts or divide among the heirs, 
agreeable to the said deceased’s last will and testament.”— 
After applying the undisposed surplus of the estate to the 
payment of the testator’s debts, other than that to Rice, there 
was a balance of them unpaid, and the executor received 
from the widow part of the perishable property, which he 
had before delivered to her, and sold it for the sum of 
$140 70}, which he applied in discharge of the debts. Of 
the residue of that property Mrs. Stevens sold a part, to the 
value of $373 98, which she applied in payment of the debt 
to Rice, and she yet has a part thereof, to the value of 
$74 90; and the remainder has been consumed or perished. 


The present plaintiff married the daughter Joanna, who 
died in 1836, leaving an only child of the marriage; and 
the plaintiff took administration of her estate. 


The bill was filed in 1838, against the executor, the widow 
and the other children, and alleges that the debt to Rice had 
been long before paid, or ought to have been, out of the pro- 
fits of the estates left in the management of the widow for 
that purpose : that she had surrendered to the other children 
the lands and negroes given to them respectively, and re- 
tained those to which the plaintiff is entitled, so as to throw 
an undue proportion of that debt on the plaintiff; and it 
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prays an account of the principal and interest of the debt, December 
the payments on it, and the profits of the property; and that 
the executor may assent to the legacies to the plaintiffs in- — 


testate, and he and the widow compelled to deliver posses- Houlder. 


sion of the negroes and land, and pay to him any surplus of 
profits over and above his fair proportion of the Rice debt, if 
such surplus be found—he, the plaintiff, offering to pay his 
proportion of the debt, if any thing be still due thereon. 

The defendants answered ; and, after the cause had been 
sometime pending, a decree was entered by consent, under 
which the slaves and land given to the plaintiff’s wife were 
delivered to him on the 25th of May, 1841; and an enquiry 
was directed into a great many points respecting the values 
of the several gifts to the widow and children respectively, 
the amounts paid on the debt to Rice and when it was paid, 
and the profits of the estates made or that might reasonably 
have been made, the application thereof, and the adminis- 
tration of the executor, and other points. The Master made 
a report on most of them, and exceptions were taken on both 
sides. But it is unnecessary to go through them, or do more 
than advert to them generally, by saying, that the plaintiff 
ultimately waived the whole benefit of the enquiry ; except- 
ing only tor the hires of the slaves, retained by the widow, 
from the time of the payment in full of the debt to Rice; 
thus giving up even the rents ef the lands. That debt the 
Master finds was paid on the 27th of February, 1834, by 
applying thereto the before-mentioned sum of $373 98, re- 
ceived by Mrs. Stevens for perishable property sold by her, 
and by the proceeds of crops made on the plantations, and 
hires of negroes before that time; and to that part of the re- 
port there is no exception. 


To that extent there can be no objection to the decree for 


the plaintiff against Mrs. Stevens. It may be, that she was 
not obliged to sell any part of the property left to her for life 
for the purpose of aiding in the payment of the debt. But 
as she chose to do so, and thereby deprived the children, 
who were entitled to it after her death, of all chance of suc- 
ceeding to it, and applied the proceeds to this particular debt, 
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1842. 


Robertson 


Vv 
Houlder. 
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it must be taken as an agreement on her part to give up her 
life interest, and apply so much of the capital, in which all 
were interested, for the payment of this charge upon the 
whele estate. From the time the debt was paid, the children 
were entitled to their land and negroes; for they were only 
left with her as long as they should be needed to raise mo- 
ney to meet that demand ; and therefore she ought to pay 
hire for the plaintiff’s slaves from February 27th, 1834, un- 
til May 25th, 1841. The amount of that hire the court 
cannot ascertain on this report; in which the Master finds, 
“the hire from the death of the testator tothe 25th of May, 
1841” to be $521. It must therefore be referred back for a 
report as to whrat part thereof is due for the particular peri- 
od after the payment of the debt to Rice. 

For the sum that may be thus found due from Mrs. Ste- 
vens the plaintiff asks, that the defendant Houlder should 
be deelared to be also liable. And the court is of opinion, — 
that he must be so held. In his answer he insists, that it 
was his duty to permit the widow to take possession of the 
property, the will so expressly directing, and that he had 
nothing further to do with it, and could not dispossess her and 
deliver the negroes to the plaintiff, but that he must look to 
the widow. Without determining the extent of the execu- 
tor’s duty in securing the interest of the children in this case, 
and whether it would be sufficient for him, that he had as- 
sented to the legacies, including that to the children as well 
as that to the widow; we think here, that he is liable be- 
cause he never did assens to the legacies to the children, but 
expressly retained his dominion over the property. When 
a chattel is given in remainder, the assent to the particular 
estate is ordinarily construed to be an assent to the gift in 
remainder. But there is no doubt that the assent to the for- 
mer may be so qualified, as not to extend to the latter. In 
this case, indeed, the executor assented to neither legacy, but 
merely parted with the possession to the widow as his bailee, 
taking her engagement to return the articles to him, whene- 
ver required for the purpose of paying debts, or for that of 
delivering to the children. The children could not there- 
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fore recover their slaves, except through the executor; and December 
as he retained the powers of an executor, anda control over 1842: 
the property, he was in duty bound to take steps to ascertain Robertson 
when the debt to Rice was discharged and thereupon deliver Hou! 

to the children their legacies. If, therefore, Mrs. Stevens 

should not be able to discharge the sum that may be decreed 

against her for the hire of the negroes, the executor must 

make it good ; and they must, of course, pay the costs of 

this suit. 


Per Curram. Decree accordingly. 





346 





EQUITY CASES IN THE 


JOSIAH ROBERTS AND ANOTHER ts. WILLIAM GREEN AND 
ANOTHER, EX’ORS. &c. 


December Where a testator bequeathed certain negroes to be hired out during the life of 


1842, 








A. and their wages paid to him at the discretion of his executors, and after 
A’s. decease the negroes were to be the property of A’s. daughter B., who 
was also to be entitled to any unexpended balance of the hires: Held that 
one, to whom both A. and the husband of B. had for a valuable considera- 
tion assigned all their interest in the said legacy, was entitled to demand 
from the executors the possession of the slaves, and whatever might remain 
unappropriated of their hires. 


This canse was transmitted by consent, from the Court of 
Equity of Rockingham county, at the Fall Term, 1842, to 
the Supreme Court. The facts are stated in the opinion de- 
livered in this court. 


J. T. Morehead (or the plaintiffs. 
No counsel for the defendants. 


Daniet, J. The plaintiffs in their bill state, that for a 
valuable consideration they are the assignees of a legacy in 
certain slaves, their increase, rents and hires, given by the 
last will and testament of Lucy Haynes to William Noblia 
and his daughter Lucy H. Noblin. ‘Tne bequest in the said 
will is in the following words: “ My two negroes Milly and 
James I give and bequeath to my great-grand-daughter, Lu- 
cy Haynes Noblin, daughter of Willim Noblin, my grand- 
son. But my will and meaning is, that the two above nam- 
ed negroes be hired out during the natural life of my grand- 
son, William Noblin, and their wages paid to him at the 
discretion of my execuiors. And at his decease for the a- 
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bove named negroes to be the property of his daughter Lu- a 


cy Haynes Noblin; and also, if there be any part of the 
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wages of the aforesaid two negroes remaining in my execu- — 
tors’ hands, at or after the decease of the said William No- Green. 


blin, my will and meaning is that it be carefully paid and 
deliverd to his daughter Lucy Haynes Noblin.” The bill 
states, that the defendants, as executors of the said testatrix, 
hold the said slaves and their increase and hires; and that, 
although the plaintiffs have demanded the said slaves and 
their increase and an account of their hires, &c. still the de- 
fendants refuse, &c. 

The defendants in their answer admit the legacy as stated 
in their bill. But they do not admit the assignment of the 
same to the plaintiffs by the legatees. They state, that the 
hires cf the said negroes have been legally accounted for up 
to the year 1842. 

On examining the proofs and exhibits filed in the cause, 
we are satisfied and so declare, that James Walker (who was 
at the time the husband of the legatee Lucy Haynes Noblin,) 
and William Noblin, the other person interested in the said 
legacy, did, fora valuable consideration, execute deeds of 
assignment to the plaintiffs for the slaves and their increase 
covered by the said legacy and all the rents and hires of the 
same. The said deeds were executed on the 10th day of 
December, 1841. The defendants are, as they truly say 
they are, but trustees of the fund. And we declare, that the 
cestuis que trust of the said entire fund were William No- 
blin and Lucy Haynes Noblin, afterwards and now the wife 
of James Walker. The assignment therefore made by Wil- 
liam Noblin and James Walker in right of his wife, trans- 
ferred the entire trust fund to the plaintiffs. It therefore be- 
comes immaterial for us to inquire, as to the extent ‘of the 
discretionary powers of the executors, mentioned in the 
will, in paying the profits to William Noblin for life. We 
now are of opinion, that the plaintiffs are entitled to a sur- 
render of the said slaves and their increase, and also to an 
account ol their hires, allowing all proper credits. The de- 
cree will be for the plaintiffs accordingly. 


Per Curiam. Decree accordingly. 
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LEVI STEPHENS, Adm’or &c. ve. JAMES W. DOAK and others. 


December The slaves of a female ward will go to the representatives of her husband, 


1842. 


though he married while the slaves were hired out by the guardian, and 
died during the term for which they were hired. 

Where such slaves are held in common with others, to whom the same person 
is guardian, and after the marriage, by agreement between the hushand and 
guardian, the slaves are again hired out and the husband becomes the hirer 
of one and gives his note for the hire to the guardian, this does not affect 
the right of the husband or his representatives. 

The case of Pettijohn v Beasley, 4 Dev. 512, cited and approved, 


This cause, having been set down for hearing upon the 


bill and answers, was, by consent of parties, transferred from 
Guilford Court of Equity, at Fall Term, 1842, to the Su- 
preme Court. The facts of the case are stated in the opin- 
ion delivered in this court. | 


No counsel for the plaintiff. 
J. T Morehead for the defendants. 


Rvurrry, C. J. Thisis a bill for an account of the hires 
of a number of slaves and a division of the slaves, and that 
the plaintiff may receive one fourth part of the hires and 
slaves. ‘The cause was sct for hearing upon the bill and an- 
swers, and transferred to this court. Upon the pleadings the 
case appears to be as follows: 

Levin Caulk died intestate, leaving a widow and three 
infant children, of whom one was a daughter, Elizabeth, 
who afterwards intermarried with Ross, the intestate of the 
plaintiff. The defendant, Doak, administered on the estate 
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of Uanlk, and, afier discharging the debts, held the slaves ae 
in question, subject to distribution among the widow and __ 
three children. He then became the guardian of the chil- Stephens 
dren in the year 1840, and by the assent of the widow the Doek. 
negroes remained undivided, and he, Doak, hired them out 
for the year 1841, for the benefit of the widow and his wards, 
and took bonds for the hire, payable to himself as guardian. 
During the year 1841, Ross intermarried with Elizabeth, then, 
and still an infant, and in the beginning of 1842, it was agreed 
between Ross and the guardian, that the regroes should not 
then be divided, but that Doek should again hire them for the 
benefit of the owners, and take the bonds payable to himself as 
before. Under that agreement Doak hired out the negroes for 
the year 1842, when Ross himself hired one of them and 
gave his bond therefor to Doak, as other persons did. With- 
in the year 1842 Ross died intestate, and the plaintiff be- 
came his administrator and filed this bill against Doak, Mrs. 
Ross, Mrs. Caulk and the other two children. Upon those 
facts the defendants raised the objection, that the husband 
did not rediice the negroes into his possession, and that upon 
his death they survived to Mrs. Ross. 

The facts of this case are so precisely those of Petlijohn 
v Beasley, 4 Dev. 512, that, independently of the agreement 
of Ross to the hiring of 1842, that case is decisive of this. 
But that agreement makes it still plainer ; for, as to the share 
of his wife, it made Doak the husband’s agent to make the 
hiring. It was faintly argued, that giving his bond for the 
hire of one of the slaves made a difference. But it certain- 
ly does not; for it isnothing more than one tenant in com- 
mon hiring a part of the common property, and giving a se- 
curity therefor to a common trustee for all the parties. The 
plaintiff must then have the decree he prays. 


Per Curtam. Decree for the plaintiff. 
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ROBERT POSTON and another vs, WILLIAM D. JONES. 


December Jp every lease of land the lessor is so far bound, by implication, for the title 
— and enjoyment by the lessee, that his right to the rent is dependent thereon ; 
and, if the tenant be evicted from the demised premises, the rent is thereby 

suspended. 

So, if the lessor be evicted of a part of the land demised, by a stranger on ti- 
tle paramount, it operates as a suspension of the rent pro tanto, and the 
rent is apportioned and payable only in respect of the residue. 

The rule is the same, where the lessor himself is evicted before the term is to 
begin, and the lessee is kept out by superior title,so that he cannot enter un- 
der the agreement for a lease. 





This defence may be made at law when the action is brought for rent reserved 
by the lease ; but when the lessee cannot make his defence at law, as where 
he has given a bond or independent covenant for the amount of ote rent, a 
Court of Equity will relieve him. 


This cause, at Spring Term, 1842, of Buncombe Court of 
Equity, was transferred by consent to the Supreme Court. 
The facts are stated in the opinion delivered in this court. 


Francis for the plaintiffs. 


Clingman for the defendant. 


Rurrty, C. J. From the pleadings and proofs we find 
this to be the case between these parties. In Uctober, 1833, 
the defendant, by parol, leased to the plaintiffs, for the year 
1834, a parcel of land, containing sixty or seventy acres, at 
arent of 350 bushels of Indian corn, to be delivered on the 
19th of October, 1834: and to secure the same, the plaintiffs 
executed their covenant to the defendant. At the time of 
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making the lease, an action of ejectment had been brought D 
by Rebecca Poston for the same land, against the present de- 
fendant or some person holding under him ; and a recovery 
was effected therein soon afterwards as to forty or fifty acres 
of the land, and the said Rebecca was put into possession in 
the last of the year 1833. ‘The plaintiffs afterwards leased 
from her the part thus recovered and entered therein under 
her, and at the same time they entered into the residue of 
the land under the demise from the defendant. When the 
rent became payable, the plaintiffs offered to the defendant 
a fair proportion thereof, to be estimated according to the rel- 
ative quantity and quality of the portions of the land, which 
they held under him and Mrs. Poston respectively ; but the 
defendant refused to receive any thing but the whole, and 
instituted an action on the covenant therefor. The answer 
states that the plaintiffs knew of the action of ejectment ; 
which appears tobe true. And it further states, that it was 
distinctly agreed between the parties, that the plaintiffs 
should run the risk of a recovery in that action, and sustain 
the loss without recourse to the defendant. But of the truth 
of this allegation there is no evidence; and, on the contra- 
ry, a Witness states, that the parties repeated to himthe terms 
of their contract, that is to say, as to the parcel of land in- 
tended to be leased and as to the rent to be paid, but that 
there was no such stipulation or conversation as this last, as 
set forth in the answer. ‘The bill prayed that the rent might 
be properly apportioned, and for an injunction against fur- 
ther proceedings at law. Upon the coming in of the an- 
swer, on the motion of the defendant the injunction was dis- 
solved ; but the plaintiffs replied and the cause proceeded to 
proofs, and has been transferred to this court for hearing. 
The court is of opinion that the plaintiffs are entitled to 
relief. In every lease of land the lessor isso far bound, by 
implication, for the title and enjoyment by the lessee, that 
his right to the rent is dependent thereon ; and if the tenant 
be evicted from the demised premises, the rent is thereby 
suspended. So, if the lessee be evicted of a part of the land 
demised, by a stranger, on title paramount, it operates as a 
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= suspension of the rent pro tanto, and the rent is apportioned 


Poston 
v 
Jones. 


aud payable only in respect of the residue. Co. Litt. 148. 
Of course, the rule must be the same if the lessor himself be 
evicted before the term was to begin, and the lessee be kept 
out by superior title, so that he could not enter under the a- 
greement for the lease. The rule is founded on that princi- 
ple, so consonant to natural justice, that one should not be 
compelled to pay for that, which, although contracted for, he 
never got; which, while it isa rule of land!ord and tenant, 
would a fortiori be adopted by a Court of Equity, to which 
a party found it necessary to apply. Such necessity is laid 
upon these plaintiffs by the form in which they contracted. 
As a doctrine of the law, an apportionment of rent can be 
adjudged only when it is reserved on a lease, and an action 
is bronght for it as rent thus reserved. Such an action is 
founded on the relation of the parties as lessor and lessee, 
and the rent is due to the onein respect of the enjoyment of 
the land had by the other; and therefore an eviction by bet- 
ter title is an answer to the action. In this case the rent was 
not merely thus reserved, but was secured by an indepen- 
dent covenant for the payment of so much corn in gross ; 
and from the method of pleading at law, it could not be 
there seen, that this was a debt for rent, and therefore could 
not be apportioned in the action on the covenant, But be- 
ing in fact a debt of that sort, and the lessees having actual- 
ly never enjoyed the premises in respect to which the rent 
was to arise, the principle of law and justice applies in this 
court, in which the real purpose of the instrument may be 
enquired into, and ascertained to be a security for rent. That 
is the ground of a change of the jurisdiction in this case; 
and when it is found, that this covenant is but a distinct secu- 
rity for rent reserved on a lease, then equity but follows the 
law in apportioning the debt upon this security, as the law 
would apportion it, if it had been sued for as rent reserved 
by the lease. 

The defendant has failed to establish any special agree- 
ment of the plaintiffs to take the risk of the ejectment. It 
does not appear that any thing of the kind was in the con- 
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templation of either of the parties. Consequently, the case —— 


stands on the general doctrines already discussed ; and the 
plaintiffs must have a decree. There must be an enquiry as Poston 
to the quantity and annual value of the several parcels of aie 
land occupied by the plaintiffs under the defendant and Mrs. 
Poston, and the rent agreed on accordingly apportioned; and 

also an enquiry, asto what sums, if any, the defendant may 

have recovered and received, in the action at law, for the 

debt, interest or costs, and also for the costs of this suit upon 

the dissolution of the injunction, that the proper decree may 

be made in respect of each of them. 


Per Curram. Deereed accordingly. 
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SIMEON P. LONG vs. JOHN NORCOM and others, 


December It is a general rule that a Court of Equity will not go beyond the income of 


1842, 





a ward’s estate for his matntenance and education. 

But there is no doubt that the court may apply a part of the capital for a 
ehild’s apprentice fee or otherwise putting him out in life; and that even 
for maintenance, as a matter of necessity, the capital may be applied, where, 
from the possession of property, the infant cannot be entitled to maintenance 
as a pauper, and, from mental imbecility or want of bodily health or strength, 
he cannot be maintained from the profits cf his property, nor put out appren- 
tice and maintained by his master. 

The Court of Equity has the power, though it may seldom be willing to ex- 
ercise it, to take the capital of the ward and apply it for maintenance, 
either future or past. 

In ordinary cases the court would not relieve a guardian, who, without its pre- 
vious sanction, had made expenditures for the maintenance and education 
of his ward beyond the income of the estate, though he might have acted 
from the best motives. 

But the court will re-imburse the guardian out of the estate of his ward, when 
the expenditures were demanded by such circumstances, amounting, in- 
deed, to physical necessity, as would have compelled any court to authorize 
them without a moment’s hesitation. 


This cause was removed from the Court of Equity of 
Perquimons county, at Fall Term, 1842, to the Supreme 
Court by consent of parties. The facts are stated in the o- 
pinion delivered in this court. 


No counsel for either party in this court. 


Rurrin, C. J. In the year 1829, the plaintiff was, by the 
County Court of Perquimons, appointed guardian to bis in- 
fant brother, William Long, then about eleven years old, 
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and so continued until the death of William, in the year December 
1833. The estate of the ward consisted of a negro girl, a 
which was allotted him in the division of the negroes be- Long 
longing to his deceased father’s estate, and charged. with the meet 
payment of the sum of $95 to another child by way of e- 
quality of partition. That negro the plaintiff received, and 

also the sum of $123 50 from the father’s executor, as the 
ward’s share of the general personal estate, and thereout he 

paid the charge of $95 above mentioned. The bill states, 

the guardian hired out the negro and annually returned his 
guardian accounts to the County Court ; and that thereon a 
balance of $45 44 was due to the ward at the end of the 

year 1835, after defraying the expenses of the ward’s tuition 

and the other charges on the estate. And it then further 
states, that William Long was from his infancy of a feeble 
constitution, not capable of manual labor and therefore not 

fit to be put to any trade; and that, as the ward was thus 
incapable of gaining a livelihood by bodily labor, the plain- 

tif thought it his duty, as his guardian, to send him to 
svhool and give him such an education as to qualify him for 

some other employment, by which he might support him- 

self; and that, for these reasons, after keeping him at coun- 

try schools for several years, he placed his ward at a respect- 

able academy up the country during the years 1836 and 

1837, at an expense considerably exceeding the current pe- 
cuniary income of his property. The bill further charges, 

that the negro woman belonging to the ward, after becoming 
grown, had children, and by reason thereof no hires could 

be got for her after the year 1834, but that she and her fami- 

ly became chargeable, and in 1836 the sum of $27, and in 

1837 the sum of $48 were paid for keeping them. And the 

bill further charges, that, the health and constitution of his 

ward not becoming better at schoul, the plaintiff, at the earn- 

est request of his brother and with the hope that it would 
essentially benefit his health and strengthen his constitution, 
consented that he should spend some time in the Western 
States, and supplied him with the necessary clothing for 

that purpose and money to bear his expenses. Upon all 
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December which transactions the plaintiff claims a balance due him in 


1842 
Long 
Vv 


Norcom. 


principal money in Junnary, 1838, of $669 743. During 
the year 1838, William Long, the infant, died, intestate, in 
‘Tennessee ; and administration of his estate was granted to 
the defendant, who received from the plaintiff the negro wo- 
man and her four children, which she had while under the 
management of the plaintiff, and sold them for the sum of 
$1487 50. The prayer of the bill is, that the plaintiff may 
out of that sum be re-paid his advances, which he avers 
were made in good faith by him for the reasons set forth in 
the bill, and were unavoidable and necessary. 

The answer does not deny any of the material statenients 
of the bill, but insists, that in law the plaintiff bad no au- 
thority to make expenditures for the ward or his estate, ex- 
ceeding the income, and that these were not proper but ex- 


.travagant expenditures, and therefore that they ought not to 


be re imbursed to the plaintiff. 

By the consent of the parties it was referred, without pre- 
judice, to the Master to enquire, what sums had been laid out 
by the plaintiff on behalf of his ward for his education and 
maintenance and the charges on his property, and what was 
proper to be allowed to the plaintiff for his disbursements on 
that account. From the Master’s report and the evidence 
taken by him it appears, that William Long was from infan- 
cy sickly and of a feeble constitution, and incapable of bodi- 
ly labor; that he was sent by his guardian to ordinary schools 
for several years, during which time the guardian charged 
only the small sums paid for tuition and nothing for board, 
thcugh all his expenses during that period were worth $100 
a year; and that he then sent him in 1836 and 1837, as 
charged in the bill, to a good academy in Wake county, and 
for this latter period charged the sums paid by hiin for cloth- 
ing, board and tuition. Thereupon the Master reports a 
balance of principal money of $425 S4, due to the plaintiff 
for such disbursements as the -Master thinks he ought, as - 
guardian, to have made, including the charges ou the estate ; 
and upon that he con putes interest up to the date of the re- 
port, making in the whole the sum of $525 28. In ascer- 
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taining this sum, the Master rejected the plaintiff's charges December 


for advances to fit out the ward for travelling to the west, be- 
sides some other small items. No exception is taken on 


. . v 
either side to the report; but the case has been brought on Norcom, 


toa hearing upon the pleadings and the report and evidence, 
and submitted on the question, whether the guardian can 
maintain his claim for disbursements beyond the annual 
profits of the orpt:an’s estate. 

It is the general rule, that the court will not go beyond 
the income of the child’s estate for maintenance and educa- 
tion ; and much less is the court inclined to authorize a 
guardian, of his owr. head, to encroah on the capital of the 
ward’s property, for those purposes. But we conceive it is 
wrong to say, that those rules are so positive and strict as to 
admit of no exceptions. ‘There is no doubt that the Chan- 
cellor has often taken a part of the capital for a child’s ap- 
prentice fee, or otherwise putting him out in life; and that 
even for maintenance, as a matter of necessity, the capital 
may be so applied, when, from the possession of property, 
the infant cannot be entitled to maintenance as a pauper, 
and, from mental imbecility or want of bodily health or 
strength, he cannot be maintained from the profits of his 
property nor put out apprentice and maintained by his mas- 
ter. In such a case, while there is any part of the estate, it 
must be applied to keep the unfortunate infant alive. Our 
statnte of 1762 preserves all the powers of the Court of 
Chancery over orphans and their estates ; and by the act ot 
1827, that power is extended to the sale of any estate, real 
or personal, if the court thinks such sale to the interest of 
the infant. ‘The County Court may not be authorized, un- 
der the act of 1762, to do more than apply the profits of one 
year to the deticit of a preceding year; but the Court of 
Equity hath power—though it may be seldom willing to 
exercise it—to take the eapital itself and apply it for main- 
tenance, either future or past. It is obvious that, if in any 
case that can be done, the present is a proper one in which 
to exercise the power. It is nearly as strong as any that can 
be conceived. ‘I'he ward was supported by the guardian 


Long 
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—— for the greater part of his minority without any charge for 
clothing or board, doubtless from fraternal affection, But 
being totally disqualified by nature for any employment re- 
quiring bodily labor, there was actually a physical necessity 
for greater expenses than the income would meet; that is, 
regarding income as made up of annuaal profits in money. 
The court then would have been obliged to order a sale of 
the negroes for the purpose of maintenance, or authorize the 
guardian to make advances upon the credit of this growing 
property. The question is, whether the court shall now 
sanction such disbursements as are deemed to have been pro- 
per, or refuse to do so upon the single ground, that the 
guardian did not apply and obtain the previous authority of 
the court. And we are free to say, that, hard as the case 
might be upon the guardian, making expenditures for main- 
tenance and education from the best motives, we should, in 
an ordinary case, feel it our duty to let him suffer, rather than 
endanger the property of minors by allowing the guardian 
to act on his own discretion. If he chooses to advance 
beyond the income, he must not, in general, look to the court 
for assistance, but must depend on the sense of honor and 
justice of the ward, and his living to come of age. But we 
think the court ought te sustain such expenditures, when 
they were demanded by such circumstances, amounting in- 
deed to physical necessity, as would have compelled every 
court to authorize them without a moment's hesitation.— 
This is not a case, where the guardian thought he was mere- 
ly promoting the ward’s welfare by educating him fora 
higher walk in life than was suitable to his degree and cir- 
cumstances: in such a case the guardian must be benevo- 
lent at his own expense, and not at that of the ward. But 
it is a ease, in which a guardian was endeavoring to save 
the ward’s life by removing him to a healthy situation, and 
there educating him, because he could be brought up to no 
other pursuit. That the expenditures were bona fide there 
can be no doubt. The plaintiff was the brother of the or- 
phan and one of his presumptive next of kin, and made ma- 
ny expenditures on him gratuitously. Besides, there are 
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other circumstances, which are very particular, and take this December 
case out of the common rule. In one sense, these advances . 
may be said to have been made out of the profits of the pro- — 
perty, inasmuch as there was only one siave, when the ns 
plaintiff became guardian, then worth probably $300, and 
they increased to five in number, and were sold by the ad- 
ministrator for $1,487 50. Here there is a profit of nearly 
three times the master’s allowance to the plaintiff. But if 
the issue is not to be regarded as profits, properly speaking, 
but rather as the growth of the stock itself or increment of 
capital, yet it was for the interest of the infant, in a pecunia- 
ry point of view, that the guardian should make the neces- 
sary advances upon the faith of these accessions to the pro- 
perty, rather than by an application to the court to have the 
property itself sold. If this last course had been adopted 
and the price put to interest, there would have been an income 
of only $18 or $20, which would have been entirely inad- 
equate, and required an order to apply the capital and thus 
exhaust it. It was much more to the advantage of all con- 
cerned, either immediately or remotely, that the guardian 
acted as he did. Indeed we do not see that he might not 
have been allowed the advances for the outfit to Tennessee, 
upon the same principle on which he ought to get back phy- 
sician’s bills ; for eertainly the property is to be managed for 
the benefit of the owner, and not merely with an eye to the 
advantage of his heir or next of kin. But the master has 
not allowed that item nor several others, and the plaintiff 
submits to the report; and, therefore, the court looks no fur- 
ther into it. But upon the particular circumstances of this 
case: since the court, if appliéd to, must have directed 
these expenditures in the first instance, as they were abso- 
lutely necessary ; since, upon that application, the court 
could only have directed the money to be raised by a sale of 
the negro belonging to the orphan, which would then have 
yielded but an inconsiderable sum ; since, by not applying 
to the court, the slave was kept, until, with her issue, the 

value increased five fold—so that, in fact, the pecuniary inter- 
ests of the orphan were theseby greatly promoted, instead of 


. 
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wrembes being impaired: under these particular circumstances, the 
__ court feel justified in decreeing to the plaintiff the sum re- 
ported dued to him by the master; and the defendant must 

also pay the costs, as a charge upon the assets in his hands. 


Per Curtam. Decree accordingly. 


PHILIP SNIDER vs. PHILIP LACKENOUR and others. 


Where a party signs and seals a deed in the presence of witnessess, and it is 
afterwards at his instance proved and registered, this amounts to a delivery, 
though the execution was in the absence of the grantee, in whose possession 
the instrument was never actually placed. 





This cause was transferred by consent of parties, at the 
Fall Term, 1842, of the Court of Equity, of Stokes county to 
the Supreme Court. The facts are stated in the opinion de- 


livered in this court. 


Mendenhall for the plaintiff. 
Morehead for the defendants. 


Gaston, J. The plaintiff, Philip Snider, filed this bill in 
July 1841, against Philip Lackenour and Samuel and Eliz- 
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abeth the wife of said Samuel, defendants. In it he charges, a 
that in 1814 he intermarried with Salome, the daughter of : 
George Lackenour, by whom he had several children ; that — 
in the year 1832, the said George, intending to divide hi 
estate among his children, conveyed to the plaintiff, by a = 
of gift duly executed and registered, a female slave nam 
Betty and her child David ; that shortly thereafter the plain- 
tift’s wife died, and the said George, repenting of the bounty 
which he had conferred on the plaintiff, contrived, by some 
means unknown to the plaintiff, to get the said deed out of 
the plaintiff’s chest, where it had been deposited for safe 
keeping ; that, thus having the deed in his possession and 
also the slaves which had been transferred by said deed, and 
supposing that thereby the title to said slaves had revested 
in him; the said George by his will undertook to dispose of 
the same in the following words, viz: “ My negro woman 
Betty and her child David, I give unto my heirs, to have 
and to hold forever, conditioned that the above named ne- 
groes are not to be so'd out of their families, otherwise to do 
with the said negroes as they see cause, but it is my will not 
to misuse said negroes while they behave well, neither to 
hire them to any other person against any of my heirs will;” 
that the said George appointed the defendant Philip Lacke- 
nour his executor, and that said Philip, after the death of 
his testator, proved the said will and took upon himself the 
duty of executing the same. The plaintiff then charges 
that the defendant Philip tried for some years, both by per- 
suation and threats, to prevail on him to surrender his claim 
to the said negroes ; that he represented to the plaintiff, that 
the deed of gift was invalid, because it had never been de- 
livered, and, if valid, that the title thereunder acquired was 
destroyed because the deed was lost; that he threatened to 
sue the plaintiff and break him up if he would not surrender 
his claim; that the other children of the testator joined in 
these efforts, and represented, that, unless such surrender 
was made, the estate of the testator could never be settled ; 
that the plaintiff’s eldest son Joshua, who was entitled under 
the will of the testator toa legacy, which the executor re- 
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ew fused to pay, unless the plaintiff would comply with these 
_ applications, and also the plaintiff’s brother-in-law, John 
Snider Clause, were prevailed on by the said defendant to exert their 
back nfluence over the plaintiff to induce him to relinquish his 
laim ; that he, being an illiterate man and being thus im- 
portuned and alarmed, was prevailed upon to execute an in- 
strnment of writing, which had been prepared by the coun- 
sel of the defendant, a gentleman of high respectability, in 
whom the plaintiff reposed great confidence, and which that 
gentleman told him he ought to sign, releasing all claim to 
the said negro woman and child, and to the issue of said 
woman born subsequently to the date of the deed of gift— 
The plaintiff charges, that this instrument was thus obtain- 
ed from him by undue influence, menaces, misrepresenta- 
tion and fraud, and states that afterwards a pretended sale 
was made of these negroes to the defendants Read and wife, 
who claim to hold the same thereunder, but in troth hold 
the same for the defendant Philip, and the bill prays that the 
said negroes may be delivered to the plaintiff, and am ac- 
count ordered of their hires and profits; that the release of 
the plaintiff may be declared void and cancelled, and that 
the original deed under which the plaintiff claims the ne- 

groes, may be restored to him. 


The defendants answered the bill. The defendant Philip 
states, thatthe deed of gift to the plaintiff was prepared by 
the late George Lackenour, was signed and sealed by him, 
was attested at his request by witnesses, and without being 
delivered to or even seen hy the plaintiff, was by direction of 
the said George proven in court and registered ; that after- 
wards the said George applied to the register for the deed, 
got it and kept it, together with the negroes therein named, 
in his possession until his death ; that afterwards, when the 
said George was about to make his will aud thereby to make 
a different disposition of the said negroes, he informed this 
defendant that the plaintiff had agreed to re-convey the said 
negroes to the said George’s children ; that after the death 
of the said George the defendant as his executor applied to 
counsel for advice and was informed by him that it was pro- 
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per that the plaintiff should execute a release of his claim December _ 
to said negroes; and that the said release was executed by 
the said plaintiff freely. without any undue influence, mis- Snider 
representation, menaces, or fraud. ‘The defendant, speciall} easmnatolin. 
and particularly, denies each and every of the specific alle- 
gations in the bill, tending to shew such influence, threats, 
misrepresentations and fraud ; alleges that he had no person- 
al interest in obtaining said release, and in seeking for it was 
governed by no other motive than the desire of executing 
his duty as executor; and avers that by the consent of all 
interested, a sale was made of the said negroes subject to the 
conditions mentioned in the will, to the defendants Read and 
wife, and that such sale was made bona fide and not in trust 
for the defendant. This answer further states, that by the 
will of George Lackenour a negro woman Milly is given to 
the plaintiff, who holds the same by virtue thereof, and who 
he contends will not therefore be permitted to impeach the 
dispositions therein made of Betty and her children, and 
shewshat considerable bequests were therein also made to 
the plaintiff’s children, which would not have been made, 
had not the testator regarded himself as having the right to 
dispose of Betty and her children as he has done by the 
will. The other defendants answer that they never knew of 
the deed of gift to the plaintiff, and had never heard of it 
until after they had purchased Bet and-her children; that 
they purchased the said Bet and her children from the exec- 
utor in April, 1S34, with the full approbation of all the per- 
sons interested in the bequest of said negroes, who had ar- 
rived at age and of the guardian of the plaintiff’s children 
who were under age; that the said Betty was a delicate, 
sickly woman, and a favorite of the testator ; that their prin- 
cipal object in purchasing her was to fulfil the testator’s hu- 
mane intentions in regard to the said Betty ; that they pur- 
chased absolutely and bona fide for themselves, and not un- 
der any trust, express or implied, for the defendant Philip ; 
that they have had open, continued and notorious possession 
of the said Bet and her children ever since their said pur- 
chase ; they deny all the allegations of undue influence, me- 
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eenies naces, misrepresentation and fraud, charged in the plaintiff’s 

bill; insist that they are the rightful owners of the said Bet 

Snider and ber children ; insist upon the statute of limitations pro- 

Lackenour?tecting their possession and pray to have the same benefit of 
it as though they had specially pleaded the same in bar. 

Upon the proofs the following facts are established. The 

deed of gift from George Lackenour to the plaintiff was exe- 

cuted in the absence of the plaintiff, was attested in the pre- 

sence of the donor by'two witnesses, and at the request of 

the donor was proved and registered. We hold therefore 

unhesitatingly, that the defence set.up that it was not deliv- 

ered isin law unfounded. These acts are conclusive a- 

gainst the donor and those claiming under him, that there 

was a valid delivery. Shortly before the death of George 

Lackenour, he made known to the plaintiff his wish to make 

a disposition of property by his will for the benefit of the 

plaintiff, his own children, and his grand-children, the chil- 

dren of the plaintiff, which could not be effected unless the 

plaintiff’s claim under the deed of gift was relinquished.— 

The plaintiff thereupon agreed to re-convey these negroes. 

This was not done in the life-time of George Lackenour.— 

But some years after his death, in pursuance of the plaintiff’s 

promise made to the deceased, and for the purpose of having 

an effectual settlement of the estate agreeably to the dispo- 

sitions of the will, the plaintiff in December, 1838, or Janu- 

ary, 1839, executed unto the executor the defendant Philip, 

a deed conveying all his title, interest and claim in the said 

negroes to dispose thereof as the will directs. ‘This convey- 

ance and relinquishment of title was executed freely and ad- 

visedly without any undue influence, importunity, threats or 


misrepresentation. 
Upon these facts it is our duty to dismiss the bill with costs. 


Per Curiam. Bill dismissed with costs. 





JOHN A. GREEN, Executor &c. vs. GARD THOMPSON. 


A court will not annul dispositions of property, because they are improvident, December 
or such as a wise man would not have made era man of nice honorhave 1842. 
consented to receive; but all the contracts of an individual, eyen his gratui- 
tous acts, if formally executed and no power of revocation reserved, are 
binding, unless they can be avoided because of surprise, or mistake, want of 
freedom, undue influence, the suggestion of a falsehood or the suppression of 
truth. ‘ 


This case was transferred to the Supreme Court from 
Wayne Court of Equity, at Fall Term, 1842, by consent of 


part 
The facts will be found stated in the opinion delivered in 
this court. 


J. H. Bryan for the plaintiff. 
Henry for the defendant. 


Gaston, J. The original bill in this case was filed by 
David Edwards, as complainant, against Gard Thompson 
the defendant ; and it prayed for relief against a conveyance, 
and to have it set aside, as having been obtained by the de- 
fendant from the complainant by surprise, imposition and 
fraud. David Edwards died, and John A. Green was per- 
mitted to revive the suit and to prosecute the same as party 
plaintiff. Upon the pleadings and proofs the fact appear to 
be these : 


The testator of the plaintiff was, at the time of the trans- 
action complained of, about seventy-five years of age. He 
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—* was illiterate, and a man of feeble judgment but of unusu- 
_ ally vigorous constitution, and competert to and even shrewd 
— in the management of his ordinary affairs. He had always 
Thompson. been addicted to drinking, and, when drunk, was liable to 
be imposed upon by flattery or by playing upon his passions 

and prejudices, He wasa man of petulant disposition, vio- 

lent temper and offensive manners, and lived alone, having 

driven off his wife by such cruel treatment as induced her 

to obtain a divorce from his bed and board, and caused his 

only son to leave him, against whom he cherished a strong 
resentment. He had grand-children, the children of a de- 
ceased son who lived remote from him, and with them it 

does not appear whether he did or did not maintain any in- 
tercourse. The defendant had married his niece, and for 

her he wasaccustomed to express sentiments of regard, and 

with her he had for some time expressed a desire to reside. 

On the 7th of March, 1838, he and the defendant jointly ex- 
ecuted an instrument under seal, purporting to be an inden- 

ture, whereby, in consideration of the sum of one x 2 ac- 
kaowledged to have been received from the defendanfyand of 

the covenants therein contained, and of divers other good 
causes him the said Edwards thereunto moving, he gave, 
bargained and sold unto the defendant and his assigns forev- 

er ten negroes by name, two of whom were women and the 

others their children, five head of cattle and twenty-seven 

head of hogs; and whereby the defendant covenanted, at the 
defendants’s own cost and charges and at the defendant's 
house, to maintain and keep the said Edwards with good 

and sufficient food, raiment and lodging during his life, and 

to furnish him with horse; sulkey and boy to wait on him ; 

end whereby it was also declared, that, if the said Edwards 
should prefer to reside with some other person, then he was 

to have the privilege to take the said negroes, cattle and 

hogs to keep during his life, all of which, at his death, were 

to return to the said defendant and his assigns. ‘The pro- 

perty, so conveyed, was worth about $3,500, consituting 

rather more than half of what he was worth; but it yielded 

little or no immediate profit, as the expense of maintaining 

the negroes was equivalent to the value of their services.— 
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He retained a tract of land valued at $850, a negro man and December 
negro woman worth together $900, about $340 in cash, a 
notes to the amount at least of $190, two horses and a sul- Green 
key. The instrument was prepared under his immediate in- Thompson. 
structions, after having been modified several times by his 
friends (who appear to have been entirely disinterested and 
to have possessed and deserved his confidence) in such a 
way as to make it consistent with his declared wishes. Care 
was taken to explain the meaning and operation of it to him 
before it was executed, and it was executed by .him deliber- 
ately, while perfectly sober and in the full possession of his 
understanding, and, as far as appears, without the solicitation 
or urgency or unfair practices of any kind on the part of the 
defendant or any other person. After the execution of the 
instrument, he resided a few months at the defendant’s house, 
where he was decently maintained and kindly treated: but 
in the course of the summer ot 1838, he became dissatisfied, 
quarrelled with the family, and refused to. stay any longer 
ae cause of quarrel need not be particularly stated. 
It was One disgraceful to him, and reflecting no blame on 
any member of the family. After the quarrel, he demanded 
his negroes, but having avowed his determination, as soon as 
they should be received to run them off to Alabama, the de- 
fendant refused to surrender them. In September. 1838, he 
filed this bill, to which the defendant put in his answer, 
wherein he stated all the facts of the case with much can- 
dor, and, as far as the evidence taken enables us to 
judge, with great truth, and, professing a readiness either to 
maintain the complainant at the defendant’s house in the 
manner stipulated in the indenture, or to surrender the pro- 
perty to the complainant, if any adequate security could be 
given that the same would not be made way with, insisted 
that the ¢ontract, as evidenced by the indenture, was fairly, 
freely and deliberately entered into, and claimed to have the 
full benefit thereof. 

A contract like that, which is here sought to be rescinded, 
ought to be examined with great care. It is difficult to con- 
ceive of a situation, i which one, entrusted with the man- 
agement of property, could be more exposed to the artifices 
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December of imposition, especially in a contract for the disposition of 
$642. that property after death, than the condition in which we 
Green find the testator of the plaintiff, at the time when this instrn- 

y _Ment was executed. Of advanced years, weak intellect, ca- 
pricious temper, violent passions and vicious habits—desert- 
ed and justly deserted by his wife and only child, and in re- 
turn hating with bitter hatred those who ought to have been 
the objects of his affection, and the stay and solace of his old 
age—driven off by his offensive manners from an associa- 
tion with the good and decent part of his fellow men—this 
cheerless, solitary being was well fitted to become the prey 
of flatterers, parasites, cheats and false friends. We should 
be inattentive to the plainest and highest obligations. of jus- 
tice, if we did not extend to him all the protection which his 
hopeless state required, and did not watch over every trans- 
fer of property obtained from him with suspicious vigilance. 
And if we could see in the case under consideration, that 
any, arts or stratagems had been used to lead him into the 
arrangement complained of, or that it was probably effected 
under the influence of a misplaced confidence, or that it was 
made in haste and without full knowledge of its nature and 
consequences, or without an opportunity of free consulta’ion 
with those competent to advise him, and honest to give him 
faithfal counsel—if we could declare it to have been obtain- 
ed by what the law pronounces fraud—we should cheerful- 
ly interpose to give the relief asked. But we must not for- 
get that the right to dispose of property at the will of the 
owner belongs to every man, whom the law acknowledges 
to be sui juris ; that the courts of justice must not arrogate 
to themselves the power to annul dispositions, because they 
are improvident, or are such as a wise man would not have 
made, or a min of nice honor have consented to receive ; and 
that all his bargains, nay, even his gratuitous acts, if formally 
executed and no power of revocation reserved, are binding, 
unless they can be avoided because of surprize, or mistake, 
want of freedom, undue influence, the suggestion of a false- 
hood or the suppression of truth. Villers v Beaumont, t 
Ves. 100. Huguenin v Basell, 14 Ves. 273. Pratt v 


Barker, 1 Sim. 1. 





ed in accordance with the deliberately formed and well un- Greea 
derstood purposes of the plaintiff’s testator. ‘There is N0 ThHempson. 
evidence of undue influence or deceit—unless such evidence 
be furnished, as the plaintiff’s counsel insists it is furnished, 
by the very nature of the contract. Certainly there may be 
bargains so manifestly unequal and unfair, as to furnish of 
themselves proof of imposition. Of this kind arg sales, 
where the inadequacy of price is so enormous as to shock 
the conscience. ‘The plaintiff’s counsel has endeavored to 
bring this doctrine to bear upon the case before us. He has 
urged that the sole consideration for the transfer of property 
to the value of $3,500, was the charge of maintaining this 
old man during the few and evil cays that yet remained to 
him, and that this charge was out of all proportion to the 
value of the property transferred. But in the first place it 
is manifest, that this was not the sole consideration of the 
conveyance. ‘Tlie deed declares there were other conside- 
rations. and none can doubt but that affection for his niece 
constituted one of them, and a conveyance of property to 
the husband wasa natural and ordinary mode of shewing 
affection for his wife. But, in the next place, it is difficult, 
if not impracticable, to institute a comparison between the 
charge, as the defendant had engaged to execute it, and the 
value of the property transferred. ‘The charge was, that he 
should be maintained at tie defendant’s own house, and some 
of the most respectable witnesses examined in the case have 
testified, that all the old man’s property would not by them 
be deemed a sufficient remuneration for a maintenance so 
afforded. 

In the course of the argument much stress has been laid 
by the plaintiff’s connsel on the circumstance, that the in- 
strument makes a very insnfficient provision for the mainte- 
nance of the old man, if he should choose to remove from 
the defendant’s house. In that event it merely provides for 
the restitution to him, during the remainder of his life, of 
the property conveyed, and ¢his, inasmuch as the property 

T2 
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December was not immediately productive, would be rather an incum- 
brance than a benefit. There‘is no part of the conveyance, 

Green which may be so emphatically pronounced to be the unbi- 
Thompson, #8Sed and original suggestion of Edwards himself, as this 
which has been made the subject of special exception. It 

was introduced into the instrument at his dictation by Mr. 
Washington, whom he consulted specially for that purpose, 

in lieu of a provision contained in a former deed, which had 

been drawn up by the present plaintiff, whereby an annuity 

was stipulated to be paid to him, in case he should prefer to 

remove from the defendant’s house. It may be that the pro- 

vision preferred by him was not a wise one, but it may also 

be, that he had reasons for preferring it, which do not im- 
mediately strike us. ‘Though old, he was of remarkably 

robust constitution and of vigorous health. He may have 
contemplated many years of life as probable, before the ex- 

piration of which several of the yonng negroes, that were 

to be reared at the defendant’s costs, would become immedi- 

ately profitable, and he might prefer, should such a state of 


things occur, to have it in his power to receive these profits, 
rather than take the maintenance stipulated for in the deed, 
At all events, we see nothing in the provision so palpably 
absurd, as to force us to the conclusion that the agreement 
containing it was that of a deceived man. 

We are of opinion that the bill must be dismissed with 
costs. 


Per Curran. Bill dismissed with costs. 
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WILLIAM T. MACLIN and wife oc. ABSALOM B. SMITH and others. 


A testator, after giving certain property to his children in common, devises as December 
follows: “I hereby direct that all the before’ mentioned property given in 1842. 
common to my said four children be kept together for their joint benefit, 
until one of my said children shall have arrived at the age of twenty-two 
years, and in the mean time the proceeds and profits of the same, after 
keeping up the plantation I have given them, to be devoted, or at least so 
much thereof as is necessary to educating, schooling, clothing and boarding 
them and other necessary expenses of my said four children, until they shall 
arrive at the age aforesaid, and whenever any of my said children shall at- 
tain to the said age of twenty-two years, itis my desire that at the end of 
the year at which he or she shall attain to their said age of 22 years, his or 
her share of all the said property, real and personal, hereinbefore given to 
all of my said children in common, together with the increase and profits of 
the same, shall be set apart and allotted in severalty to his or her own use 

' and benefit: the balance of the said property to be kept, &c.” Held that the 
profits do not constitute a fund strictly joint, applicable to a specific pur- 
pose, without view to separate interests of the children therein ; but that 
each child is entitled to an equal share of the profits, as well as of the prin- 
cipal property devised. 

In the same will was the following devise : “It is my will and desire that my 
children be sent to such school as will enable them to acquire the best educa- 
tion and fit them to maintain an elevated sphere, affording to each the same 
opportunities as near as may be.” Held that under this clause the guardian 
had a right to use, at his discretion if neeessary, for the purpose of educat- 
ing the children in the manner here directed, not only a fund set apart in a 
previous clause for their education and maintenance, but also the income of 
any other portion of the property devised to them, or even a part of the 
principal estate itself. 


This cause, having been set for hearing upon the bill and 
answers, was transmitted, by consent of parties, from the 
Court of Equity of Northampton county, at Fall Term, 
1842, to the Supreme Court. 

The bill was filed by William T. Maclin and Mary his 
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December wife, and charged, that in the year 1835, Absalom P. Smith 
died, having first duly made his last will and testament, 
Maclin whereof he appointed Absalom B. Smith executor; that the 
Smith, Sid will was duly proved, and the said Absaiom B. Smith 
qualified as executor—and the said will was prayed to be 
taken as a part of the said bill—that the said testator left 
surviving him the plaintiff Mary, and the defendants Vir- 
ginia, John and Octavius, his only children—that the testa- 
tor by his said will devised and bequeathed to his said chil- 
dren a large property, real and personal, which he directed 
to be kept together by the executor or such guardian as 
might be appointed to them, until the oldest child should ar- 
rive to the age of 22 years, and in the meantime that the 
profits arising from the said joint property should te applied 
to the joint use and benefit of the said children, and that the 
expenses of each of every kind should be borne out of the 
same—and also directed that his chiidren should receive 
liberal educations, so as to fit them to move in an elevated 
sphere of life—that over and above the said joint property, 
the testator bequeathed to his said children a residuum of 
all his property andisposed of in other parts of his will, af- 
terthe payment of his debts, equally to be divided among 
them, and free from any limitations or restrictions whatev- 
er—that he also devised to his said children and his widow 
a tract of land in Northampton county, called the Haynes 
land, equally to be divided among them, and not subject to 
any of the limitations annexed to the said joint property. 
The bill then charged that the defendant Absalom, as execu- 
tor, received all the said property into his possession—that 
he paid off all the debts and demands against the estate— 
and that in 1838, he was appointed guardian to the plaintiff 
Mary and to the defendants Virginia, John and Octavius, 
who are infanis—that the said Absalom hath received large 
sums of money out of the profits of the joint estate, the rent 
of the Haynes land, and also an account of the residuum 
devised to the testator’s said children—that in Septem- 
ber, 1840‘ the plaintiff Mary intermarried with the plaintiff 
William—that previous to her intermarriage all her neces- 
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sary expenses wére paid by the said Absalom as her guar- December 
dian, but that since that time the said Absalom hath refused : 
to allow any thing for her support out of the proceedsof the Maclin 
said joint property, and that he hath refused to account and givin, 
pay over what was due to her. The bill then prays an ac- 
count and decree for the balance, and also that the Haynes 
tract of land may be sold &c. 
The material clauses in the will of Absalom P. Smith re- 
ferred to in the bill are the following: “12th. It is my will 
and desire, and I hereby direct that all the before mentioned 
property, both real and personal, given in common to my 
said four children be kept together for their joint benefit, un- 
til one of my said children shall have arrived at the age of 
twenty-two years, and in the meantime the proceeds and pro- 
fits of the same, after keeping up the plantations I have giv- 
en them to be devoted, or at least so much thereof as is neces- 
sary, to educating, schooling, clothing and boarding, and 
other necessary expenses of my said four childen, until 
they shall arrive at the age aforesaid, and whenever any of 
my said children shall attain to the said age of twenty-two 
years, it is my desire that at the end of the year in which 
he or she shall attain to their said age of twenty-two years, 
his or her share of all of the said property real and personal 
before given to all of my said children in common together 
with the increase and profits of the same, shall be set apart 
and allotted in severalty to him or her for his or her own use 
and benefit, the balance of the said property to be kept to- 
gether for the benefit of the rest of my children, until they 
attain their respective ages of twenty-two years, at the end 
of which year each is to draw his or her share of the said 
property in manner and form aforesaid.” -And the 19th 
clause in these words: “It is my will and desire that my 
children be sent to such school as will enable them to ac- 
quire the best education, and fit them to move in an elevated 
sphere, affording to each the same opportunities as near as 
may be.” 
The defendant Absalom B. Smith answered, and in his 
answer, after admitting the death of the testator, the probate 





374 EQUITY CASES IN THE 


December of the will and his own qualification as executor, stated that 

1842. he had received al! the testator’s estate into his possession and 

Meclin having paid off the debts, was appointed guardian to the 

Smith. Plaintiff Mary and the other three children, and of the latter 

was still guardian—that in both capacities of executor and 

guardian he had endeavored to comply with the provisions 

and trusts of the testator’s will, and had made to the proper 

court regular, and according to his judgment, proper returns 

of his actings and doings; and he annexed to this his an- 

swer acomplete and full account of every matter and thing 

in any wise connected with the plaintiff’s demand. In regard 

to the devise and bequest in the 12th clause of the will, the 

defendant annexed to his answer an account of the nett pro- 

fits of the property therein contained during each year—and 

also an account shewing the amount expended during each 

year on the several children ; and he stated that by these ac- 

counts it would appear that some of the children had expen- 

ded larger sums than others—that whether the expenditures 

of each ought to be equalized so that ro one should exceed 

the one-fourth of the profits, the defendant did not pretend to 

determine—that being of different ages the proper schooling, 

clothing, &c. of some were necessarily more expensive than 

those of others. The defendant further stated, that the 

plaintiffs now claim out of the profits aforesaid a sum suffi- 

cient to support the plaintiff Mary according to her condi- 

tion and rank in society, and if this claim be allowed there 

will not be enough left to effectuate the trusts in respect to 

the remaining children—that when the eldest shall artive to 

the age of twenty-two, the other children will be nearly or 

quite grown; so that the fund will be utterly insufficient to 

support them according to that rank and station which their 

fortune in expectancy will entitle them toassume. The de- 

fendant further stated, in relation tothe 19th clause of the 

will, that, whether, if to accomplish the purpose therein ex- 

pressed the said fund should prove insufficient, as in the de- 

fendant’s opinion it certainly would, he had any power or au- 
thority to touch any other fund, the defendant was at a loss - 

to determine, as no provision is expressly made to that end— 
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that perhaps it was not in the contemplation of the testator December 


that this fund would prove insufficient, for soon after his 


death it amounted to nearly two thousand dollars a year, but Maclin 
it was now reduced by decline in the prices of produce and go. 


other causes to little more than half that sum. The defend- 
ant stated that he had no objection to the sale of the Haynes 
tract of land, as prayed in the plaintiff’s bill. The defend- 
ant further stated, that he believed that the plaintiff Mary 
was indebted to him for an excess of advances beyond what 
she was ‘entitled to, but averred that he was and had ever 
been ready to come to an account with the plaintiffs, and 
submitted himself to the direction of the court. 

No answer was put in forthe infant defendants. The cause 
being set for hearing, was transferred to the Supreme Court. 


Badger for the plaintiffs. 


B. F. Moore for the defendants. 


Gaston, J. The bill is filed mainly to have a settlement of 
the accounts of the defendant, Absalom B. Smith,as the guar- 
iand of the plaintiff Mary, and as executor of her deceased fa- 
ther, and the other children of the testator are also made par- 
ties defendants as having an interest in the taking of the ac- 
counts of the executor. Another object of the bill is to have a 
sale of certain lands, which the children of the testator own as 
tenants incommon. The defendant Absalom B. Smith has 
putin his answer and subjoined thereto his accounts, and the 
parties pray for the direction of the court upon certain mat- 
ters thereby presented, and it is understood that, with these 
directions, they will be enabled to settle the controversy be- 
tween them. 

_ The first question, upon which the parties differ, is, whe- 
ther the profits of the plantations, negroes and other proper- 
ty given by the testator to his children in common, all of 
which property is directed to be kept together for their joint 
benefit until the eldest arrive at the age of twenty-two years, 
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Decembei and which profits are appropriated in the meantime,or so 
1842." much thereof as may be necessary, to the education and 
Maclin maintenance of the children, constitute a fund in which 
Smith, each has an eqnal, undivided share, or a fund strictly joint, 

applicable to a specific purpose, without view to separate in- 
terests of the children therem. We have attentively consid- 
ered the #2th section of the will, upon the construction of 
which this question depends, and examined in connection 
with it all the other parts of the will; and inasmuch as the 
testator has given several vested estates to his children in the 
property out of which the profits are to arise—as the profits 
go with the capital, as an accessary follows its principal, un- 
less the the contrary be directed—and as, npon the arrival of 
any ehild to the age of twenty-two, the testator directs “that 
his share of the property, together with the increase and 
profits” shall be delivered to him—we are of opinion that 
the purpose of the testator, in postponing the division of 
the property and making an appropriation of the profits un- 
til the division, was not to change the interests of the chil- 


dren in the profits, but to render the property more produc- 
tive for the benefit of all and provide more conveniently for 
the application of the profits to the wants of each. Upon this 
point, therefore, the direetion of the court is, that the chil- 
dren are entitled to equal shares in this fund. 


In the 19th clause of the will the testator thus expresses 
himself: “It is my will that my children shall be sent to 
such school as will enable them to acquire the best educa- 
tion and fit them to move in an elevated sphere, affording to 
each the same opportunities as’ mearas may be.” In the ac- 
counts submitted with the defendant’s answer, the charges 
for the maintenance and education of the plaintiff Mary not 
only exceed her share of the fund appropriated to the main- 
tenance and education of the testator’s children, but the en- 
tire income of the property left her by her father, and make 
her a debtor to the defendant. It is objected that these 
charges cannot be allowed, first, for that the testator has re- 
stricted the expenditures for her support within the limits of 
the fund provided for that purpose ; secondly, that the de- 
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fendant, as her guardian, cannot break in upon the principal — 
of her estate, unless it be in acase of urgent necessity ; and 1 
thirdly, for that the charges are, on the face of them, ex- Maclin 
travagant. The first of these objections is, in our judgment, Smith. 
clearly untenable. The testator has, indeed, provided a 
fund, which he thought would be fully sufficient for the pur- 
poses of her education and support, but he has not directly 
nor indirectly declared his will, that these purposes shall be 
answered out of that fund exclusively; and, if it has proved 
inadequate, the defendant as guardian, and independently of 
the explicit injunction above recited, had a right to apply 
the whole of his ward’s ineome to her maintenance. Nor, 
under the circumstances of this case, do we admit the second 
objection to be well founded. Her father, from whose boun- 
ty a'l her property is derived, has ordered, by declaring it to 
be his will, that she shall receive the best education that 
could be given her, so as to fit her to move in an_elevated 
sphere, and he has not qualified this command by any limi- 
tation, that the cost shall not exceed her income. He could 
do with his own as he pleased, and, having willed that this 
object shall be effected, he has willed that all the means, 
which he has put into the hands of him, in whom he confi- 
ded to effect it, shall, if necessary, be devoted to that pur- 
pose. As tu the objection that the expenditures are extrava- 
gant, we cannot pass upon it, upon inspection of the ac- 
counts ; but we feel ourselves anthorized to declare, that, if 
they have been made by the defendant in the honest exercise 
of his judgment, for the purpose of fulfilling the will of the 
testator, they ought to be allowed him. 

The testator authorized and directed his executor to sell 
the plantation on Roanoke, which he bought of Eaton 
Haynes and Nathaniel Harris, provided the sum of $4000 
could be obtained therefor, and to divide the proceeds be- 
tween his wife and four children equally, but, if it could not 
be sold for that price, he directed it to be rented for some 
years and the rent divided equally between his wife and four 
children, and, ultimately, if it could not be sold for that 
price, he gave the same in fee to his said wife and children. © 

U2 
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— Efforts had been made in vain to get the limited price for it, 


and it was ascertaired that it could not be obtained. The 


"ss widow of the testator having married again, a petition was 
Smith, filed in the County Court of Halifax, whereunto the said 


widow and her second husband, the children and the execu- 
tor were all made parties, and in that suit one-fifth of this 
land was set apart unto the said widow by metes and bounds, 
and all her claims upon the testator’s estate were definitively 
settled. It is prayed by this bill that the remainder of this 
land be sold. On this prayer a decree has already been 
made. The bill further prays, that the defendant A. B. 
Smith may be decreed to pay over to the plaintiffs the plain- 
tiff Mary’s share of the rents of this land. There is a di- 
rection in the will that all the property of the testator, not 
otherwise disposed of, be sold, and the proceeds, together 
with his cash and the debts due him, be equally divided be- 
tween his wife and children, and the bill prays that her 
share of this restduum be paid overto them. The court 
will not now make the decrees prayed for, in regard to this 
rent and residuum. Upon the accounts, as exhibited, the 
defendant Absalom is in advance to the plaintiff Mary, and 
he hesa right to be re-imbursed these advances out of any of 
her funds in his hands. 

The decision, which has been made, that the children are 
sererally entitled to the fund set apart for their education 
and support, renders the controversy, which has been raised, 
whether the provision for maintenance apply to the plaintiff 
Mary since her marriage, unimportant, except in one res- 
pect. If she should die under twenty-two, without leaving 
any child surviving her, there is a limitation over of her 
share in the profits, (not so applied,) as well as in the lands 
and negroes themselves, to her brothers and sister. We are 
not informed of her age. And, as the defendant, in our 
judgment, is entitled to withhold whatever may be due to 
her on this account, until his supposed advances shall be 
satisfied, we deem it unnecessary for the present to express 
an opinion upor. it. The questiom may be again brought 
before us, if it becomes practically important. 


Per Curiam. Decree accordingly. 
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ANGUS MORRISON & al. os. DUNCAN M. KENNEDY, Ex’or &c. 


A testator, by his last will, after several legacies, gave to his natural son all December 


his lands “ and also all my personal property of every kind and description ;” 
and appointed D. executor of the said will and guardian of his son. Then 
by a codicil he provided as follows: “ Having considered my negro man Si- 
mon, a slave, to be no part of the aforebequeathed property, I therefore con- 
stitute and ordain D. the sole management and control over the said Simon. 
I also exclude Hilly, said Simon’s daughter, as being no part of my proper- 
ty.” Held that neither of these slaves, Simon and Hilly, was disposed of 
by the will, that D., the executor, had no title to either in his own right, but 
that, being undisposed of, he held them as trustee for the next of kin. 

To enable an executor to take in bis own right under a will, there must be 
words purporting to vest the property beneficially in him, or to confer on 
him the power of absolute disposition. 

The cases of Powell v Powell, N. C. T. Rep. 315. Ralston v Telfair, 2 
Dev. Eq. 255. Rawles v Ponton, 1 Ired. Eq. 334, cited and approved. 


This cause having been set for hearing at the Fall Term, 
1842, of Moore Court of Equity, was transmitted by consent 
of parties to the Supreme Court. The matter in contest is 
sufficiently set forth in the opinion delivered in this court. 


Winston for the plaintiffs. 
Strange for the defendant. 


Rurrin, C. J. The bill is filed by the next of kin of 
John Patterson, deceased, against his executor, claiming dis- 
tribution of two slaves, Simon and Hilly, as not being dispos- 
ed of in his will. By that instrument the testator, after sev- 
eral legacies to some of his relations, gave to his natural son, 
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a William S. Patterson his lands, “and also all my personal 


Morrison 


v 
Kennedy. 


estate of every kind and description ;” and he appointed the 
defendant, Duncan M. Kennedy, his executor, and the guar- 
dian of his said son. By a codicil he provides as follows : 
“ Having considered my negro man Simon, a slave, to be no 
part of the aforebequeathed property, 1 therefore constitute 
and ordain Duncan M. Kennedy the sole management and 
control over the aforesaid Simon. I also exclude Hilly, the 
said Simon’s daughter, as being no part of my property. 
There can be no doubt, that the effect of the codicil must 
be to take the two slaves mentioned therein out of the gen- 


~ eral gift of the personalty, made in the will to the son ; for 


the intention of the testator could not have been more ex- 
pressly declared on that head. And the opinion of the court 
is equally clear, that no benefit to the executor was intended 
or can be collected from the language of the codicil ; and, 
consequently, that he takes here, according to the general 
rule, in trust, and not for himself. As to Hilly; she is de- 
clared to be no part of the testator’s property, and for that 
reason excluded from the operation of the will. He refuses 
to dispose of her at all; and, consequently, there is no gift 
of her tothe executor. .We think it is the same with res- 
pect to Simon. He is excluded from the property before be- 
queathed to the son, and that is all. He is given to no other 
person. But the testator adds: “ therefore,” that is, because 
I have taken him from my son and made no particular dis- 
position of him, “I constitute D. M. Kennedy to have the 
sole management and control over him.” It is argued, that 
the word “control” imports a gift, as it excludes all interfer- 
ence from any other quarter. But we cannot think so. It 
signifies power or authority over the slave, and is nearly sy- 
nonimous with the term “management,” as here used, and 
does not purport to vest the property beneficially, or to con- 
fer the power of absolute disposition. ‘The cases, that have 
heretofore been decided hy the court on this point, have all 
turned upon express words of disposition by the executor 
as he might think proper. Powell v Powell, N. C. Term 
Rep. 315. Ralston v Telfair, 2 Dev. Eq. Rep. 255. Rawles 
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v Ponton, 1 Ired. Eq. Rep. 334. Such language is indis- December 
pensable to turn the executor, who by his office takes in trust, Bait 
into a beneficial legatee. That the word “control” cannot Morrison 
do. But if it could, had it stood by itself, it cannot have Kensieliy. 
that effect, when connected with “management :” which 

plainly shews, that the testator had in view the executor’s 

acts as executor, and not asowner. That is further strength- 

ened by what immediately follows with respect to Hilly ; “I 

also exclude Hilly as being no part of my property ;” from 

which it is fairly inferrible, that he had not intended to give 

Simon as property. It is extremely probable, we think, that 

the testator intended a covert provision for emancipation ; 

but nothing of the kind is brought forward in either the bill 

or answer, and, therefore, we do not proceed on that ground 

inthe decree. If that were true, it would only render itthe — 
clearer, that the executor does not take beneficially ; and that 

we think clear enough, without resorting to the supposition 

ot the secret trust alluded to; and, therefore, that the two 

slaves must be declared to be undisposed of by the testator, 

and to be held by the defendant in trust for the next of kin. 


Per Curiam. Decree accordingly. 





EQUITY CASES IN THE 


REUBEN MOODY, Jun’r. vs. WILLIAM SITTON and another. 


December One, who takes by assignment an unnegotiable instrument, or a negotiable in- 
1842. —_strument when it is past due, succeeds only to the rights of the assignor, and 
_ is affected by al) the equities against him. 
A Cecree cannot be bad against an executor for money due by his testator, un- 
le:s he has admitted assets in his answer or has been fixed with them bya 
report of the Clerk and Master. 


This was an appeal by the defendant Sitton from a decree 
of his Honor Judge Battey, at the Spring ‘Term, 1842, of 
Haywood Court of Equity. The facts disclosed by the 


pleadings and proofs are stated in the opinion delivered in 
this Court. . 


Clingman for the plaintiff. 
Francis for the defendant. 


Rurrin, C. J. On the 22d of February, 1831, the plain- 
tiff executed to the defendant Nelson Allman, of Georgia, 
his single bill under seal for the sum of $80, payable on the 
22d of March following ; with a proviso therein that it 
might be discharged by the delivery of the note of another 
person, which the plaintiff then -held. Shortly before the 
filing of the bill, (which was in April, 1835,) Sitton, origi- 
nally one of the defendants, brought a warrant on the bond 
in the name of the obligee to his use, alleging that he was 
the equitable owner of the debt; and he therein obtained 
judgment for the principal sum and interest from the time it 
became due. The bill states that the bond was given for 
the price of a mare, which the plaintiff conditionally agreed 
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to purchase from N. Allman on the terms following: that if cnet 
the plaintiff should dispose of the mare upon a certain con-__ 
tract which he wisked to make with another person, or Moody 
should think proper to keep her, then the bond was to be ob- Qtiten. 
ligatory on him; but if he should not dispose of her or like 
her, and should, within some few weeks, return the mare to 
N. Allman or to his brother T. Allman, a resident of Macon 
county, then Allman, the seller, was to take her back and 
cancel or send the plaintiff’s bond tohim. The bill further 
states, that the plaintiff did deliver the mare within the pre- 
scribed time to N. Allman’s brother and agent, who received 
her and, as he believes, returned her to her former owner, 
who nevertheless did not send the bond to the plaintiff, but 
allowed suit to be brought on it as before mentioned. The 
bill further charges, that when Sitton, who claims the debt, 
purchased the bond—which he did from one Margaret 
Welch, in September, 1834—he was informed of the consid- 
eration on which it was given, and that Moody did not owe 
it, and that he took under the expectation of getting the mo- 
ney from Allman and not from Moody, and without recourse 
on Welch; and that soon afterwards Allman paid Sitton 
$43, which he agreed to accept in discharge of the demand. 
The prayer of the bill was for an injunction and general re- 
lief. 

Allman did not answer, and the bill was taken pro confes- 
soasto him, and set down for hearing ez parte. 

Sitton answered that he purchased the note from Welch 
fora valuable consideration, and without knowledge of the 
contract between, the plaintiff and Aman, as mentioned in 
the bill: that Allman has since informed him, that he did a- 
gree to surrender the bond, if the plaintiff returned the mare, 
but that the plaintiff never did return her nor pay any thing 
for her. 

On this answer the injunction, which had been granted 
on the bill, was dissolved with costs; and under the decree 
Sitton received the principal money and interest up to that 
time accrued, then amounting to $119 44, and the further 
sum of $40 13 for the costs. The plaintiff replied to the 
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December answer and proceeded to take proofs ; and then Sitton died, 


1842 


Moody 


Vv 
Sitton. 


and the cause was revived against his executor, Walter 
Brown, and came on to be heard at Spring Term, 1842, of the 
Court of Equity ; when his Honor decreed that the de- 
fendant Brown, as executor, should pay to the plaintiff the 
sum of $40 18 paid to his testator, Sitton, by the plaintiff as 
costs in this cause, and also the sum of $138 65, together 
with interest from that time on $80, part thereof, which Sit- 
ton received as the debt and interest on the dissolution of the 
injunction ; and should also pay all the other costs of this 
suit. And it was further decreed that execution issue for the 
said several sums against the said Walter Brown. From 
which decree Brown appealed to this court. 

The proofs consist of two depositions. One witness 
states, that Nelson Allman admitted to him, that the plaintif 
did deliver the mare to his agent, T. Allman, from whom he, 
N. Allman, received her. The other witness is Mrs. Welch, 
from whom Sitton got the bond. She states that she told 
Sitton, that Moody did not owe the debt, and traded the note 
to him as one that did not bind Moody, but on which he 
would have to get the money from N. Allman ; and that 
Sitton said he did not care for Moody, for Allman was good. 
The plaintiff also exhibited a receipt from Sitton to Nelson 
Allinan, dated November 17th, 1834, for $45, expressed to 
be in full of acclaim on him on a note given by R. Moody 
for $S0. 

We think, that upon the merits of this controversy the 
decree is clearly right. As against Allman, it admits of no 
question ; for as against him the bill was taker as confessed 
and the return of the mare admitted. Besides, a witness 
proves his explicit admission of the fact. It follows that it 
would be unconscientious in him to enforce the bond. The 
other defendant stands precisely on the same ground. Not 
to say any thing of the express notice proved on him, he 
cannot recover, because he is affected by all the equities a- 
gainst Aliman himself. Coles v Jones, 2 Vern. 692. Sitton 
is not an assignee, but is obliged to sue in Allman’s name. 
Indeed, the instrument is not negotiable; and, if it were, it 
was overdue and dishonored, when Allman parted from it ; 
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and whoever got it from him would necessarily hold it as he ew 
held it; in other words, succeed only to his rights. Butwe_ 
think the decree was premature, being made without an ad- Moody 
mission of assets of Sitton by Brown, and without a report po 
fixing him with assets. This was, no doubt, a mere inad- 
vertence, and probably arose from the circumstance that the 
defendant did not contest that point. Itdoes not concern the 

merits, nor can it even affect the costs in this court; unless 

it should turn out, upon the enquiry, that the executor has 

no assets. But it is necessary that the orderly proceedings 

of the court should be observed ; and, therefore, there must 

be an enquiry as to the state of the assets, unless that de- 

fendant should think it best not to incur that expense, and to 

admit to the amount of the recovery and costs ih this case, 

In all other respects the decree is affirmed ; for it could not 

be necessary that the court should reter it to the master to 

state the sums received by Sitton, which the records of the 

cause itself shewed. 


Per Curiam. Decree accordingly. 
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December answer and proceeded to take proofs ; and then Sitton died, 


184 


and the cause was revived against his executor, Walter 


Moody Brown, and came on to be heard at Spring Term, 1842, of the 


v 


Sitton. 


Court of Equity ; when his Honor decreed that the de- 
fendant Brown, as executor, should pay to the plaintiff the 
sum of $40 18 paid to his testator, Sitton, by the plaintiff as 
costs in this cause, and also the sum of $138 65, together 
with interest from that time on $80, part thereof, which Sit- 
ton received as the debt and interest on the dissolution of the 
injunction ; and should also pay all the other costs of this 
suit. And it was further decreed that execution issue for the 
said several sums against the said Walter Brown. From 
which decree Brown appealed to this court. 

The proofs consist of two depositions. One witness 
states, that Nelson Allman admitted to him, that the plaintiff 
did deliver the mare to his agent, T. Allman, from whom he, 
N. Allman, received her. The other witness is Mrs. Welch, 
from whom Sitton got the bond. She states that she told 
Sitton, that Moody did not owe the debt, and traded the note 
to him as one that did not bind Moody, but on which he 
would have to get the money from N. Allman ; and that 
Sitton said he did not care for Moody, for Allman was good. 
The plaintiff also exhibited a receipt from Sitton to Nelson 
Allman, dated November 17th, 1834, for $45, expressed to 
be in full of acclaim on him on a note given by R. Moody 
for $80. 

We think, that upon the merits of this controversy the 
decree is clearly right. As against Allman, it admits of no 
question ; for as against him the bill was taker as confessed 
and the return of the mare admitted. Besides, a witness 
proves his explicit admission of the fact. It follows that it 
would be unconscientious in him to enforce the bond. The 
other defendant stands precisely on the same ground. Not 
to say any thing of the express notice proved on him, he 
cannot recover, because he is affected by all the equities a- 
gainst Aliman himself. Coles v Jones, 2 Vern. 692. Sitton 
is not an assignee, but is obliged to sue in Allman’s name. 
Indeed, the instrument is not negotiable; and, if it were, it 
was overdue and dishonored, when Allman parted from it ; 
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and whoever got it from him would necessarily hold it as he December 
held it; in other words, succeed only to his rights. Butwe 
think the decree was premature, being made without an ad- Moody 
mission of assets of Sitton by Brown, and without a report gion, 
fixing him with assets. This was, no doubt, a mere inad- 
vertence, and probably arose from the circumstance that the 
defendant did not contest that point. Itdoes not concern the 

merits, nor can it even affect the costs in this court; unless 

it should turn out, upon the enquiry, that the executor has 

no assets. But it is necessary that the orderly proceedings 

of the court should be observed ; and, therefore, there must 

be an enquiry as to the state of the assets, unless that de- 

fendant should think it best not to incur that expense, and to 

admit to the amount of the recovery and costs ih this case, 

In all other respects the decree is affirmed ; for it could not 

be necessary that ihe court should reter it to the master to 

state the sums received by Sitton, which the records of the 

cause itself shewed. 


Per Curiam. Decree accordingly. 





EQUITY CASES IN THE 


ANDREW JOYNER vs. ISAAC N. FAULCON. & wife and others. 


December In taking the probate of the deed of a married woman by a Judge out of court, 
1842. it is not necessary that the husband should personally acknowledge before 
the Judge his execution of the deed. It is sufficient if his execution is 

proved by witnesses. 

Nor is it necessary that the certificate of such probate should set forth that the 
deed was proved before the wife was privily examined, the whole probate 
appearing to have been taken at the same time. 

The case of Burgess v Wilson, 2 Dev. 306, commented on and explained, 
and the cases of Whitehurst v Hunter, 2 Hay. 401, Fenner v Jasper, 1 
Dev. & Bat. 34, and Sutton v Sutton, 1 Dev. & Bat. 582, cited and ap- 
proved. 


Cause transferred to the Supreme Court from Halifax 
Court of Equity, on affidavit of one of the defendants at 
Spring Term, 1842, | 

The bill charged that in the year 1832, John T.. Clanton 
and Fanny, one of the defendants, then the wife of the said 
Clanton, undertook to convey and settle by joint deed their 
entire real and nearly all their personal estate to and for cer- 
tain nses, purposes and trusts, and in pursuance of such in- 
tention, on the 24th of February, 1832, a deed was prepared 
which was intended to be duly executed by both, so as to 
convey the real and personal estate of both—that by the said 
deed the plaintiff Andrew Joyner and two others were ap- 
pointed trustees, and the legal estate of all the property 
therein mentioned purported to be conveyed to them—that 
the two others named declining to accept the office of trus- 
tee, the plaintiff alone undertook to act, ard has since con- 
tinned to act, as Trustee under the said instruament—that on 
the 28th of December, 1838, the said John 'T’. Clanton de- 
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parted this life without having made any last will and testa- December 
ment, and the plaintiff was appointed administrator of his 
estate. The bill further set forth that in the month of Joyner 
1841, the said Fanny, widow of the said John, intet- pyuicon. 
married with the defendant Isaac N. Faulcon ; and that the 
plaintiff had lately been notified by both the said Isaac and 
his wife aforesaid, that the said deed in trnst was never exe- 
cuted by the said Fanny, in the manner prescribed by law, 
for the transfer of the estates of femes soverts ; that her 
privy examination is so defectively certified as that the deed 
is in no wise obligatory on her as to her real estate professed 
to be thereby conveyed, contending at the same time that it 
is binding and in full force as to the said John T’.. Clanton ; 
and that they had threatened the plaintiff with sundry suits 
at law concerning the real estate which belonged to the said 
Fanny, had demanded a division of the slaves and other 
personal property conveyed in the said deed according to 
the terms and conditions thereof, and had claimed and 
called upon the plaintiff to account to them, as their abso- 
lute right, for all the rents and profits of the said real estate 
since the death of the said John T. Clanton, independently 
of the trust deed aforesaid, and claiming the rents and pro- 
fits of the other real estate according to the terms of the said 
deed. The bill then sets forth that at the time of the exe- 
cution of the said deed of trust, the said John was possess- 
ed in his own right of all the personal property therein men- 
tioned, and also sets forth particularly the real estate therein 
mentioned which beionged to the said John in his own right, 
and that which he held and possessed in right of his wife. 
The bill further stated, that the children of John 'T’. Clanton, 
who were the only other persons beneficially interested under 
the said deed by their guardian, insisted that the said deed 
of trust was well excuted and proved, so as to convey the 
real estate of the said Fanny, and required the plaintiff to 
execute the trust accordingly; but if the said deed were 
void as to the said Fanny, they then claimed that it was 
void entirely as to all the property thereby intended to be 
conveyed, and that they were remitted to the rights they 
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December would have had if the said deed had never been executed 
“_atall. The plaintiff averred that he was unable to decide 
Joyner between these conflicting claims, and prayed the advice and 
<a direction of the court; and he made the said Isaac N. Faul- 
con and his wife Fanny, and the children of the said John 
T’. Clanton, deceased, as also the two persons named as 
Trustees, who had refused to act, parties defendant to his 

bill. 

The defendants answered and admitted the allegations of 
the bill to be true, and the said Faulcon and wife on the one 
part, and the children of the said Clanton on the other, in- 
sisted upon their claims respectively as set forth in the said 
bill. And the cause was set for hearing upon the bill, an- 
swers and deed exhibited. 

The form of the certificate of probate, indorsed on the 
deed of trust, is recited in the opinion delivered in this court. 


B. F. Moore for the plaintiff. 


Badger and Jredell tor Faulcon & wife. 
W. H. Haywood and Whitaker for Clanton’s children. 


Gaston, J. The question presented for our considera- 
tion is, whether the instrument, which is referred to in the 
pleadings as the deed of John T. Clanton and Fanny his 
wile, has been so authenticated, as to 1ender it valid to trana- 
fer her estate in the lands therein mentioned. The instru- 
ment purports to have been executed by both husband and 
wife, and has been registered upon the fiat of a Judge of 
the Superior Courts, on the following probate and acknowl- 
edgment. “State of North Carolina, Halifax county. Fan- 
ny Clanton, the wife of Dr. John Clanton, was examined 
separate and apart from her husband and privily by me, one 
of the Judges of the Superior Courts of Law and Equity in 
and for the State aforesaid, when she acknowledged that she 
executed the within deed freely and voluntarily, and not by 
the force or persuasion of her husband or any other person. 
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Henry Wilkes the subscribing witness came before me and — 
made oath, that John T. Clanton and Fanny Clanton exe- - 
cuted the within deed for the purposes therein contained.— — 
Let it be registered.” -The provisions of law on which the Postel, 
decision of this question depends are as follows: “ All con- 
veyances in writing and sealed by husband and wife for any 

lands, and by them personally acknowledged before one of 

the Judges of the Supreme or Superior Courts, or in the 

Court of the County where the land lieth, the wife being 

first privily examined before such judge, or some member of 

the County Court appointed by the said court for that pur- 

pose, whether she doth voluntarily assent thereto, and regis- 

tered according to the laws of this State, s!all be as valid in 

law to convey all the estate and title, which such wife may 

or shall have in any lands, tenements or hereditaments so 
conveyed, whether in fee simple, right of dower or other es- 

state, as if done by fine and recovery, or any other ways and 
means whatsoever. Provided nevertheless, that where any 

such conveyance as aforesaid shall be acknowledged by the 
husband, or proved by the oath of one or more witnesses, 

before a Judge as aforesaid or County Court where the land 

lieth, and it shall be represented to the Judge, or County 

Court aforesaid, that the wife is a resident of any other 
county, or so aged or infirm that she cannot travel to the 

said Judge or County Court to make such acknowledgment 

as aforesaid, it shall and may be lawful for the said Judge or 
County Court by his or their order to direct the Clerk of the 
County Court, where such land lieth, to issue a commission 

to two or more commissioners for receiving the acknowledg- 

ment of any deed of such feme covert for»passing her estate 

in any lands, tenements or hereditaments, and such deed, 
acknowledged before them, after ‘they have examined ker 
privily and apart from her husband touching her consent, 

and certified by the County Court, to which the commission 

shall be returnable, shall by order of the County Court be 
registered with the commission and returns, and shall be as 
effectual as if personally acknowledged before the Judge or 
County Court by such feme covert.” Act of 1751. Rev. 

St. c. 37, s. 9, 10. 
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December The objection mainly relied upon to the validity of the 
— fiat for the registration of this instrument, as the deed of the 
Joyner feme, is, that the execution of the deed was proved before the 
Faulcon, 2Udge, who took her privy examination, when the law re- 
quires that it should have been acknowledged before him by 

the parties. ‘The question occurs now for the first time, as 

far as we are apprised, for judicial decision. Whatever re- 
marks may be found, that seem to bear upon it, in the opin- 

ion of the court delivered in the case of Burgess and others 

v Wilson, 2nd Dev. 306, it is manifest that the question was 

not there determined. In that case it appeared by the re- 

cords of the court, that on Monday, November 2nd, 1812, an 

order was passed, that Caleb Perkins be appointed to take 

the private examination of Sarah Burgess, a _feme covert, 
touching the execution of a deed of bargain and sale to 
Dempsey Sawyer; and that on the succeeding day, Novem- 

ber the 3rd, the deed was exhibited in court and proved by 

the oath of Caleb Perkins the subscribing witness, and fur- 

ther the said Caleb Perkins then reported to the court, that 

in pursuance of the order of the preceding day he had ta- 

ken the private examination touching her free consent to 

the execution of said deed, and that she declared that it was 

done with her free consent. The acknowledgment of the 

feme was not made in the court, upon a privy examination 

by one of its members within the verge of the court, but out 

of court before asingle magistrate acting without commis- 

sion. And the execution of the instrument was not proved, 

until after the order under which the magistrate professed to 

act. It would be too much to assume that when there were 

these conclusive and manifest objections to the validity of this 
authentication of the instrument, as the deed of Mrs. Burgess, 

the Court definitively passed on that now raised, which was 

the subject of incidental observation only. Besides, in the 
opinion delivered in that case, the opinion of the late Cu1eF 
Justice TayLor, as expressed in the case of Whitehurst 

v Hunter, 2 Hay. 401, is mentioned with approbation ; and 

in that there is an intimation at feast, that a probate of the 

deed before the court would authorise the receiving of the 
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wife’s acknowledgment. There it appeared, that the deed Otome 
had been acknowledged by the feme in court, and that she ‘ 
was there privily examined, but it did not appear that the Sven 
husband had joined in the acknowledgment or that the exe- Fauleoitt 
cution thereof was proved, and the Chief Justice held that 
the objection that the deed was not acknowledged by the hus- 
band nor proved to be his deed, was fatal. And it was cer- 
tainly supposed by this court to be at least an open question, 
when the late case of Sutton v Sutton, 1 Dev. & Bat. 582, 
was decided. It was there remarked, that in certain defined 
cases “an examination before the commissioners, regularly 
taken, certified and returned, has then the efficacy of an ex- 
amination before the judge or in open court, These cases 
are where the deed shall have been acknowledged by the 
husband or proved by the oath of one or more witnesses.” 

It may be conceded that this objeetion is well founded, if 
our attetition be directed exclusively to that part of the legis- 
lative enactment herein before recited, which preeedes the 
proviso. Looking no farther, the prescribed ceremonies are 
an acknowledgment of the deed by the husband and wife 
before the judge or in open court of the county, and a privy 
examination of the wife by the judge or some member of 

‘the court. And we hold it to be perfectly settled, that no 
ceremonies other than those, which the legislature has pre- 
scribed, can be substituted under an imaginative or even as- 
sured conviction, that they would equally well answer the 
purpose of protecting the married woman against compul- 
sion and imposition. But the court is satisfied, that, when 
the rest of the enactment is taken into consideration, it is 
“manifest that a probate of the deed by a subscribing witness 
before the examining judge or court, is deelared equivalent 
to the acknowledgment mentioned in the preceding part. 
The language is explicit, that upon such probate, the judge 
or court shall order a commission to issue, and a privy ex- 
amination taken under such commission certified and return- 
ed “shall be as effectual as if personally acknowledged be- 
fore the judge or the court by such feme covert.” It would 
be doing violence to the unambiguous words of this provi- 
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a sion to hold, that a privy examination of the woman before 


Joyner 
v 


Pauicon. 


the commissioners—which is but a substitute for that before 
the judge or the court—and which the legislature declares 
shall have the same efficacy with that for which it is permit- 
ted to be substituted—shall be valid to pass her lands, and 
yet the preferred mode be invalid. We say the preferred 
mode, becanse it is apparent from the very nature of the pro- 
visions, as has been declared by the court in Burgess v 
Wilson and Sutton v Sutton, already cited, and Fenner v 
Jasper, 1 Dev. & Bat. 34, that the legislature reposed higher 
confidence in the judge and the court than in the commis- 
sioners, and therefore permits the powers granted universally 
to the former to be delegated to the latter, only when a spe- 
cial emergency requires-it. No question can be entertained 
but that it is competent for the legislature to explain or mod- 
ify in a proviso language used in a previous enactment, and 
whenever a court can clearly ascertain the sense of the leg- 
islature it must be governed thereby, although it should be 
shewn that the legislative will might have been expressed 
in a more approved form. The duty of the court isto exe- 
cute the will and not to criticise the language of the legisla- 
ture. 

It has also been objected that it appears from the certificate . 
of the judge that the acknowledgment of the feme was taken 
before the execution of the deed was proved. This objec- 
tion we hold to be not founded in fact. The certificate states 
a single transaction. All therein mentioned occurred at the 
same time. And therefore it is immaterial what part of it is 
first mentioned in the certificate. 

Upon the question submitted, the court is of opinion that 
the deed has been duly proved and registered to pass the 


_ real estate of Mrs. Clanton. 


The case is deemed to be a proper one for asking the ad- 
vice of the court, and it is declared that the expenses of the 


enquiry should be defrayed out of the funds in the hands of 
the trustee. 


Per Curiam. Decreed accordingly. 
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MARY HAUGHTON, by her next’ friend vs. GEORGE W. BARNEY — 
and others. 


Where the formal execution of a deed is proved, the presumption arises that December 
it was intended by the parties as a. complete instrument, and this presump- 1842. 
tion cannot be overthrown but by clear proof that in truth there was no de- 7 
livery and that this was well understood at the time. 

But where the attestation of the subscribing witness is special that the instru- 
ment was “signed and sealed” in his presence, the inference of a full exe- 
cution does not arise, but the fort of the attestation excludes the inference 
that he had also seen it delivered. 


This cause, after having been set for hearing upon the 
bill, answers, proofs and exhibits, was transmitted from 
Chowan Court of Equity, by consent of parties, at Spring 
Term, 1842, to the Supreme Court. The allegations of the 
bill and answers and the facts of the case are fully stated in 
the opinion delivered in this court. 


A. Moore for the plaintiffs. 
Kinney and Iredell for the defendants. 


Gaston, J. This bill was filed in the Court of Equity 
for the county of Chowan, on the 27th of February, 1836, 
in the name of Mary Haughton, plaintiff, an infant suing by 
her next friend Elizabeth Pettijohn against George W. Bar- 
ney and wife Louisia, Jonathan H. Haughton, Robert H. 
Booth, the executor of Jonathan Haughton, deceased, and 
Charles Haughton, the administrator of Thomas B. Haugh- 
ton, and Richard B. Heath: and wife and others, the heirs at 
law of the said Thomas B. Haughton, deceased, defendants. 

We2 
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December Its material allegations are, that the plaintiff is the only sur- 


1842 


viving child of Joseph M. Haughton, who-died in the year, 


Maughton 1934, and was such at the time of the death of the father of 


: _ the said Joseph, Jonathan Haughton, who died in Novem- 


ber, 1835—that the said Jonathan on the 11th of May, 1830, 
being seized and possessed of a large real and personal es- 
tate, and influenced by considerations entirely unknown to 
the plaintiff, conveyed by far the greater part thereof to the 
defendant Jonathan H. Haughton his son, and the defendant 
George W. Barney, who was the husband of his daughter 
Louisa—that afterwards on the 14th of November, 1830, 
the defendants Jonathan H. Haughton and George W. Bar- 
ney, either in pursuance of the order and direction of the 
said Jozathan Haughton, who, notwithstanding the deeds of 
conveyance aforesaid to his said son and son-in-law, exercis- 
ed some control over the property thereby conveyed, or in 
compliance with a covenant or agreement made with the 
said Jonathan, did, at his instance, sign, seal and deliver a 
certain deed, (a copy whereof is set forth,) whereby the said 
Jonathan H. Haughton and George W. Barney, in considera- 
tion of the sum of five dollars, did bargain and sell unto 
Thomas B. Haughton a certain trust of land therein partic- 
ularly described, which had formerly been conveyed to the 
bargainors by Jonathan Harghton, and fifteen negroes, to 
have and to hold unto the said Thomas, his heirs and as- 
signees, in trust for the following purposes, that is to say: 
to pay out of the said property the sum of $125 annually, 
during the life of Sarah Haughton, wife of the said Jona- 
than, in part discharge of a decree, or a bond given in pur- 
suance of a decree, in Chowan Superior Court, ina suit 
wherein the said Sarah by her next friend John M. Roberts 
was plaintiff, and the said Jonathan defendant, “the said 
money to be paid to John M. Roberts or Sarah Haughton, 
he or she giving a receipt for the same to Thomas B. Haugh- 
ton, and it is meant thatthe said Thomas should attend to 
see that the same be paid out of the property “so conveyed,” 
after payment of said money, in trust to suffer the said Jona- 
than to occupy the land and all the negroes during his the 
said Jonathan’s life, and after the said Jonathan’s death to 
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the December 


suffer Joseph M. Haughton to occupy the land and use ae 


negroes during his the said Joseph’s life, and, should the 
said Joseph leave any childrea of his body lawfully begot- Benahigy 
ten, to hold the same in trust for said children, and, should Bene, 
the said Joseph leave no children at his death lawfully be- 
gotten, then to hold the same in trust for Jonathan H. 
Haughton and Mary Louisa Barney, to them and their heirs, 
and to make conveyances as they shall direct. It is further 
alleged in the bill, that this deed, at some time afte: its exe- 
cution, passed into the possession of Jonathan Haughton, 
who kept it among his valuavle papers ; that, about the time 
of the death of the said Jonathan, it passed into the porses- 
sion of the defendant Roberth H. Booth, who, in violation 
of the rights of the plaintiff, has delivered the same to ‘the 
defendant Barney, who has either destroyed or yet unjustly 
detains it ; that, when the said deed was executed, the plein- 
tiff ’s father was ignorant of her rights, and that the plaiutiff 
herself, by reason of her infancy and destitute situation, has 
been unable to assert them; that in consequence, either of 
the neglect of the trustee named ir. the said deed or of Jon- 
athan Haughton, or of the fraud or neglect of some of the 
other parties to it, the said deed has never been registered 
nor proved for registration; that no certain information of 
the existence of said deed was communicated to the friends 
of the plaintiff until lately, and that, as soon as they heard 
of the existence of it, they applied tothe defendant Booth, 
whom they supposed to have the possession of it, and were 
told by him that the same was in the possession of the de- 
fendant Barney, whose interest is in direct opposition to hers, 
and who faisely pretends that in consequence of an agree. 
ment between himself and some other person to the plaintiff 
unknown, the said paper ought not to be produced for regis- 
tration. The bill further alleges, that Thomas B. Haugh- 
ton, the trustee, died in 1831 or 1832, that the defendant 
Charles was duly appointed administrator of his estate, and 
that the other defendants, particularly named, were the heirs 
at lawof the said Thomas. It charges, that after the death 
of the plaintiff’s father, who during his life lived on the 
tract so conveyed in trust, the defendant Barney directed the 
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December mother of the plaintiff to seek a shelter elsewhere, in conse- 
ae quence whereof her said mother, being much distressed in 
— mind, in indigent circumstances, and witbal entirely igno- 
asi. rant of the plaintiff’s rights, abandoned the possession to the 
said Barney, who hath ever since continued to cultivate the 
same ; and that the defendant Booth, upon the death of Jon- 
athan Haughton, took possession of the slaves so conveyed, 
and hath ever since either hired them out or permitted his 
co-defendant Barney to have the use thereof, whereby the 
plaintiff is entirely deprived of the benefit of the provision 
made for her in said deed. The prayer of the bill is, that 
some fit person be appointed a trustee, in the place of the 
said Thomas B. Haughton, deceased, to carry into execution 
the trusts in said deed declared ; that the defendants, Barney, 
Booth and Jonathan H. Haughton, be decreed to deliver up 
the said negroes and their increase and the possession of the 
said land, and to account for and to pay over the hire, rent 
and profits thereof ; that the defendant Charles Haughton be 
decreed to convey the legal title in the slaves aforesaid, and 
the other defendants be decreed to convey the legal title in 
the land aforesaid, to the trustee so to be appointed upon the 
trusts in said deed declared ; and for such other and further 

relief as the plaintif€’s case requires, 


All the defendants put in answers. ‘Those of the admin- 
istrator and the heirs of Thomas B. Haughton, declare that 
they have no personal knowledge of any of the matters 
charged, claim no interest whatever in the property in dis- 
pute, and are ready to submit to and do whatever the court 
shall direet therein. The answer of the administrator, 
Charles Haugton, states also, that about two or three years 
before the death of his intestate, he heard Jonathan Haugh- 
ton express a determination to make the said intestate a trus- 
tee for his son Joseph’s family, and that afterwards he heard 
the said Jonathan several times declare that the Pettijohn 
family, into which his son Joseph had married, should have 
no portion of his property. 


The answer of the defendant, Jonathan H. Haughton, ad- 
mits that the plaintiff is the sole surviving child of Joseph 
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M. Haughton, deceased, and that this defendant and Mary Dedember 
Louisa, the wife of the defendant George W. Barney, are : 
the children of Jonathan Haughton, deceased, and that at Haughton 
the time stated in the bill the said Jonathan conveyed to this Barney. 
defendant and his co-defendant, George, the greater part of 

his property, real and personal, “ leaving however a consid- 

erable estate, which he afterwards disposed of by will.”— 

The defendant states, that when these conveyances were 

made, a bond was executed by him and Barney to his father, 

solely conditioned to secure his father the enjoyment of 

all the property so conveyed during his life ; and declares 

that no other bond, covenant or agreement, either in wriling 

or by parol, existed between the parties:in relation to the said 
property or the conveyances which had been made thereof, 

and that his said father had not any right of control what- 

ever over said property, except such as arose under said 
bond—admits that the land and negroes described in the bill 

are a part of the real and personal estate which had been so 
conveyed—but denies that the instrument, whereof a copy 

is set forth in the bill, and which contains the land and ne- 

groes aforesaid, ever was executed as a deed or as a com- 

pleted instrument, and avers that it was designedly kept un- 
delivered—more particularly the defendant proceeds to state, 

that the late Jonathan Haughton, his fhther, entertained dif- 

ferent projects of making provision for his spn Joseph, some- 

times expressing a desire to make him an annual allowance 

for life, sometimes to convey property to a trustee for hii, 

and at other times to exclude him altogether ; that at one of 

these times the paper writing, whereof a copy is set forth in 

the bill, was drawn up and signed by this defendant and 
George W. Barney, in the presence of the said Jonathan, 

and at his house—that the said Jonathan wished to have the 
power of making any other provision he might prefer for his 

son Joseph, that he was distinctly informed by both of thei 
“thatif he executed the instrument then drawn up by hav- 

ing it then singned, sealed and delivered, he would not have 

this power ; that it was well understood by his said father, 

the said Barney and himself, that the deed should not be de- 
livered, and that accordingly it was not ;” “that this defend- 
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December ant and the said Barney were to deliver it or to acknowl- 
rine edge the execution thereof at any time or place, when they 
Haughton should by him be thereunto required ; that the paper was 
‘ey, Jeft in the sitting room of his father, and this defendant, who 
before his father’s death removed to New York, hath never 
seen it since, but understands that itis in the possession of 
the defendant Booth. This defendant adds, that he person- 
ally informed his brother Joseph of the arrangement, as 
herein stated, made with his father, and that the execution 
of the deed by delivery would depend on his conduct and 
that of his family towards his father ; states that his father 
entertained an unfavourable opinion of the wife of his bro- 
ther Joseph ; and that both before and after the death of his 
said brother, his father told him that various causes of irri- 
tation had occurred tending to produce in him his said fa- 
ther) the determination that none of his property should go, 

or have achance of going, to his son’s wife’s family.” 
The answer of the deferdant George W. Barney is so 
much in substance the same with the answer of Jonathan 
H. Haughton, that it is unnecessary to set forth more of it 
than those parts wherein he mentions matters not contained 
in the answer of his co-defendant, and those wherein he may 
state the same matters somewhat differently in point of ex- 
pression, or more fully as to their circumstances, Denying 
with his said co-defendant that his father-in-law had any 
right of control over the property conveyed other than un- 
der the bond before mentioned, and denying that the paper 
writing referred to in the bill wasever executed as a deed or 
any other completed instrument. This defendant sta‘es, that 
at various times, both before and after the conveyances made 
of his property to his said co-defendant and himself, he ex- 
pressed to them a desire sometimes to make, and sometimes 
not to make, a provision for his son Joseph ; at one time he 
suggested the plan of securing an annuity to his said son for 
life out of his estate, at another to convey property to a trus- 
tee for his said son, vacillating between these plans and a 
determination to give him nothing; that at one of these 
times the paper writing aforesaid was drawn up and signed 
by this defendant and Jonathan H. Haughton ; that it was 
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well understood that it should not be delivered to the trustee Dosesiuet 
nor to any of the persons taking an interest under it, nor to___._ 
any person for their benefit; but should remain a paper a 
signed and sealed but not delivered, until Jonathan Haugh- Barney. 
ton should require of this defendant and Jonathan H. Haugh- 

ton to assent to the delivery or acknowledge the execution 
thereof, and this the said Jonathan H. and this defendant 
promised to do at any time and at any place and before any per- 

sons, when so required; that the delivery was withheld 

when the paper was signed, because Jonathan Haughton de- 

sired to have the power to substitute another provision for 

his son in lieu of that therein contained, or to withdraw it 
altogether, and this power he was informed he could not 

have, if the deed should be completed ; that the paper writ- 

ing was left in this state with the said Jonathan Haughton, 

and has never been since seen by this defendant, until after 

the said Jonathan’s death. Thedefendant states that, some 
months and perhaps a year hefore the said Jouathan’s Ceath, 

he informed this defendant that he had been looking i in vain 
among his papers for this writing, and was anxious to get it, 

that afterwards, and but a short time before his death, he de- 

sired this defendant to request Robert H. Booth to call on 
Malachi Haughton, Esq., with whom he had deposited ma- 

oy of his papers, “ thinking the one he so-much desired was 
among them, that some delay (as defendant understood) ia 

the delivery of these papers, occurred from the want of a 
written order,” but this order being had, Booth obtained 

them ; that, after the death of Jonathan Haughton, this de- 
fendant, understanding that the paper now in question was 

in his possession, asked to see it, kept it for a day or two, 

and then returned it. He further denies that he compelled 

the plaintiff’s mother after the death of her father to seek 
another shelter, but declares that the plaintiff’s grandfather, 
Jonathan Haughton, took possession of all the property, 

land and negroes,which his son Joseph had he'd, after hissaid 

son’s death, and kept the same until he himself died ; denics 

that the plaintiff’s father and mother were ignorant of the 
writing in question as is pretended by the bill, but insists — 
that he had been apprised of it soon after it was made, and 
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er of his father’s intention that it should remain incomplete ; 


that a few weeks after his death she was informed of it; 


Haughton and states, (but does not say when) that a copy of it was de- 


¥ 
Barney. 


livered to counsel, whom she consulted thereupon ; he de- 
nies'that the said paper was kept back from registration from 
the neglect of Jonathan Haughton, but avers that it was hot 
registered, because of the said Jonathan’s determination that 
it should not be. 

The defendant Booth in his answer states, that, two or 
three months before the death of Jonathan Haughton, the 
said Jonathan executed his Jast will and testament, and 
thereof appointed this defendant executor ; that this defend- 
ant wrote the said will, that at the time of his so doing the said 
Jonathan informed him, that no portion of the property, over 
which he (the said Jonathan,) had any control, should ever 
go to the family of his son Joseph ; and also distinctly told 
the defendant, that it was unnecessary to make any disposi- 
tion of the land mentioned in the paper writing, the subject 
of dispute, as it already belonged to Jonathan H. Haughton 
and George W. Barney by deed ; that defendant knows of 
no circumstance inducing a belief that the said writing was 
ever delivered, but believes that it never was delivered as 
stated in the answers of said Jonathan H. Haughton and 
George W. Barney ; that, two or three days before the death 
of his testator and in consequence of a written order from 
him, the defendant obtained from Malachi Haughton, Esq. 
a number of papers, which had been deposited with him, 
and among them the instrument which the plaintiff now 
seeks to establish ; that the defendant shortly thereafter call- 
ed on his said testator to deliver them, but found him too ill 
to attend to business; that he kept them as his executor; 
that at the request of the defendant, George W. Barney, he 
handed to the said Barney the instrument in question, who 
kept it not more than two or three days and then returned 
it; that on returning it the said Barney requested this de- 
fendant to obtain legal advice respecting the operation of the 
said instrument, and advised him to give a copy thereof to 
any person, who might apply in behalf of any supposed 
to be interested therein ; that, during the short time that the 
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instrument was in Barney’s hands, the mother of the plain- -— 
tiff called on him for it, and he informed her where it then anil 
was, but assured her that he would procure it without delay Haughton 
and would then hand it, or at all events a correct copy there- Barney. 
of, to her; that no further application has been made to 
him ; that he took the legal advice which Barney requested 
him to obtain ; that, in pursuance of that advice, he has 
kept the instrument in his possession, and has it ready to be 
produced; that he has set up-no claim to nor pretended to 
interfere with any of the property mentioned in said instru- 
ment, considering it as no part of the estate of his testator, 
but to have been conveyed by him- in his lifetime to the de- 
fendants Jonathan H. Haughton and George W. Barney. 

The instrument, which the plaintiff prays to be establish- 
ed, is exhibited. It corresponds in all respects with the 
copy given thereof in the bill, purports tobe “signed and 
sealed” by Jonathan H. Haughton and George W. Barney, in 
the presence of Jonathan Haughton. ‘The will of the said Jon- 
athan is also exhibited. It purports to have been executed 
on the 18th of August, 1835, and it was proved at the Feb- 
ruary. Term following of Chowan County Court; it nomi- 
nates George W. Barney and Robert H. Booth as executors, 
and, except a special provision therein made in respect to 
three of his servants, whom he professes to reward for their 
fidelity and attention to the testator during his last illness, it 
gives all the testator’s real and personal estate to, be equally 
divided between the children of his son Jonathan H. Haugh- 
ton, his daughter bh. C. Barney and_ his deceased son Silus 
M. Haughton, with limitations over to the survivors and 
survivor upon any of them dying without issue at their 
death, and, it the survivor die without issue, then over-to 
his “aforesaid children then living, or to their heirs.” And 
it contains this express clause: “JI give nothing to the 
children of my son Joseph, nor do I intend it.” 

The plaintiff has taken the depositions of Malachi Haugh- 
ton, Esq., of her mother Elizabeth Haughton, and of her 
mother’s sister, Sarah Pettijohn. Mr. Haughton states that 
Jonathan Haughton, some years before his death, deposited 


X2 
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December with the witness several papers, among which was the one 


in question; that the witness told him this paper ought 


Houghton to be registered, and he replied that he wished to have an 


Gump. 


alieration made—and that the witness, a short time belore 
or after the death of the said Jonathan, upon his written or- 
der, delivered these papers to the defendant Booth. Eliza- 
beth Haughton testifies, that she had understood from Jon- 
athan Hanghton, that there was a deed conveying negroes 
and land for the benefit of Joseph Haughton’s children, and 
shortly afterwards the said Jonathan informed her that Vio- 
let, one of these negroes, was dead, but that he would give 
another in the place of Violet ; that, at another time, speak- 
ing of the negroes that were at the plantation where Joseph 
Haughton resided in his iifetime, he said that he always in- 
tended that the negroes and plantation, at his death, should 
goto the children of Joseph Haughton; and that, about a 
month before his death, he sent for the witness and informed 
her that there was a handsome support provided for the sur- 
viving child of Joseph Haughton. 'This witness named the 
negroes, which she understood from-Jonathan Haughton 
were conveyed for the benefit of Joseph Haughton’s chil- 
dren, and these correspond with the names of those men- 
tioned in the contested deed: She does not state whether 
these were or were not the same negroes that were at the 
plantation when Joseph Haughton resided there, but she de- 
clares this plantation to be the same tract, which, she under- 
stood from Jonathan Haughton, was conveyed for the bene- 
fit of his son Joseph’s children. This witness also testifies, 
that on the day of the funeral of her husband, the defendant 
Jonathan H. informed her_that there was a provision made 
for her children beyond his father’s power, and, if he sur- 
vived his father, he would-see that they had justice done to 
tiem. She also testifies, that, shortly after the death of her 
husband, the witness and the defendant Barney were con- 
versing about the conveyance, when he said that he and Jon- 
athan H. Haughton had given the property in a deed of gift 
to her children, that he expected the deed was lost, but he 
was willing to give the property again and would do it.— 
Sarah Pettijohn testifies, that she heard Jonathan Haughton 
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on one occasion tell her sister, that he always intended the ~—e 
plantation and the negroes for Joseph Haughton’s children, 

and that she has heard him make similar remarks on other Haughton 
occasions. She also declares that she heard the observations Barney. 
made to her sister by the defendant Jonathan, as stated in 

her deposition, on the day of Joseph Haughton’s funeral. 

Witnesses have been also examined on the part of the de- 
fendants, but the only part of their evidence, which is deem- 
ed of any moment, is that of John Poplestan, who testifies 
to declarations of Jonathan Hanghton, that neither his son 
Joseph nor any of the family of the Pettijohns, grand-moth- 
er or aunts of the plaintiff, should ever have any of his es- 
tate. 

Upon these exhibits and proofs the plaintiff insists that 
she has established the instrument, whereof a copy is given - 
in her bill, asa complete deed. If the formal execution of 
this instrument had been proved, the presumption that it was 
intended by the parties as a complete instrument would have 
arisen, and this presumption could not be overthrown but by 
clear proof that in truth there was no delivery and that this 
was well understood at the time. But there is no evidence 
of a formal execution. The only persons present at the 
time of the transaction were the supposed grantors and Jon- 
athan Haughton. They, in their answers responsive to the 
allegations of the bill in this respect, deny absolutely any de- 
livery; and this bill was not filed, until after Jonathan 
Haughton, who might have thrown light upon the transac- 
tion, was removed by death. It is true that he attested the 
instrument as a subscribing witness, and an inference might 
thence arise, that he had seen it formally executed, were it 
_ not that his attestation is spezial, that the instrument was 
“a signed and sealed” in his presence,‘and thus excludes the 
inference that he had also seen it delivered. In the want of 
evidence of formal execution—in opposition to an express 
denial of such execution—the burthen is thrown upon the 
plaintiff of shewing, that, nevertheless, the instrument was 
designed by the parties to be a complete one. And the proof 
to this end should be very clear and cogent before it can o- 
verrule the precise and positive denials of this supposed in- 





404 


‘EQUITY CASES IN THE 


December tent in the answers of the defendants. They aver, that so 


far from intending the instrument, when signed and so at- 


Haughton tested and left with Jonathan Haughton to be their absolute 


v 


Barney. 


and finished deed, the instrument was intentionally and ad- 
visedly left thus unfinished and imperfect, in order that it 
should or should not be consummated thereafter as Jonathan 
Haughton might or might not require. And upon an exami- 
nation of the evidence, we think that instead of contradict- 
ing, it confirms this representation. 


It is manifest, that, notwithstanding the forms of this trans- 
action, the provision, made or purporting to be made by this 
instrument for Joseph Haughton and his children, was one 
proceeding in truth from Jonathan Haughton and not from 
his son and son-in-law. He had before conveyed to them 
the far greater part of his estate—upon what consideration 
we knownot. The bill asserts, that, notwithstanding these 
conveyances, he, by an understanding or agreement with 
them, retained the power of disposition over the property. — 
This they deny, but they shew by their conduct, that al- 
though there might have been no agreement or understand- 
ing, by which he retained a direct control over the property, 
he retained or possessed so much control over them, as to 
obtain such a disposition of the property contained in this 
instrument as he desired. It was at his instance the writing 
was prepared, the instrument signed, sealed and left in his 
hands. Indeed all the witnesses, who have been examined, 
with respect to a provision as intended or not intended for 
Joseph Haughton and his children, speak of it as ore to pro- 
eced from Jonathan Haughton. He therefore, though not 
in form, was, in effect, a party grantor, and his possession of 
the writing, after it had been sealed by the formal grantors 
and attested by himself, raises but a very faint, if any, pre- 
sumption, that it was delivered to him, or that he kept it for 
the trustee or for those who were to derive interests under it. 
He may well have taken and kept it, as the defendants allege 
that he did, as an instrument as yet imperfect and subject to 
his control, but which he could cause to be perfected, if 
and when he pleased. ‘Thus it is that his conduct, and, as 
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a part thereof, his declarations have been resorted to, in ‘order Dome 
to give a character to this possession. 

T’here is no evidence, that he ever delivered this instru- Haughton 
ment‘to the trustee or even apprized the trustee of its exis- Demet 
tence. Notwithstanding the first trust declared in it was to 
be an application personally by the trustee of the profits of 
the property to the payment of the decree against Jonathan 
Haughton, no act of the trustee, making such application or 
any other act under the trusts declared, is shewn to have 
been done. From the time when the instrument was signed 
up to his death, a period of five years, it remained always in 
the hands of Jonathan Hanghton or in those of his deposi- _ 
tory, and it remained unregistered. When apprized by Mr. 
Malachi Haughton of the necessity of registration to give it 
effect, he declined to have it registered upon the ground that 
he designed to alter it. QOnecan scarcely doubt upon these 
circumstances, that he regarded the instrument as one not 
perfected, and which he had the ability to cause to be per- 
fected. EH does indeed appear from the testimony of Mrs. 
Elizabeth Haughton, that he spoke to her of “a deed” con- 
taining a provision for her children, but he might thus have 
spoken of this instrument, though wanting the perfection of 
delivery, without serious impropriety of language. There 
would be great danger of error in determining the character 
of the instrument from a general observation of this kind.— 
The witness does not state the details of the conversation in 
which this remark occurred, nor for what purpose the infor- 
mation of the existence of such a paper was communicated 
toher. It does not appear that he informed her where the 
deed was, or what he wished to be done in respect thereof.— 
Nor can one lay very great stress on the’ representations, 
which are testified by this witness and her sister Mrs. Petti- 
john to have been made by Jonathan H. Haughton and 
George W. Barney, in relation to a provision for her child, 
which it was beyond the power of her grand-father to de- 
prive her of. They amounted in effect to little more than 
assurances, that, if he should refuse to give validity to some 
provision, they would as they could, secure to the plaintiff 
the benefit of it. Why it is that they have not complied 
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December with these assurances does not indeed appear. It is to be 


1842. 


hoped that they have sufficient reasons for this seeming 


Haughton breach of good faith, but the plaintiff does not found, and 


v 
Barney. 


cannot found, a claim to relief upon their promises. 

The testimony as to the intentions of Jonathan Haughton 
to provide for the plaintiff, corresponds with the statement 
made in the answers. These intentions do not seem to have 
been permanent. At different times he expressed, and no 
doubt entertained, different purposes in this respect, and, in 
the last most solemn act of his life, the making of his will, 
he has very emphatieally declared that he gives nothing to 
the children of his son Joseph Haughton, and that he in- 
tends to give them nothing. 

We feel ourselves obliged to declare that the plaintiff has 
not established the material allegation in her bill, that the 
defendants Jonathan H. Haughton and George W. Barney 
did sign, seal and deliver the instrument, which is therein 
referred to as their deed, and therefore we must dismiss the 
bill. But we think the case one, in which a judicial inves- 
tigation was proper, and we direct the bill to be dismissed 
without costs except as to the administrator and heirs of the 
trustee. The plaintiff (or her next triend,) must pay their 
costs. Asthey had a common defence and approved by the 
same Solicitor, there-will be but one Solicitor’s fee taxed to 
them. 


Per Curiam. Decree accordingly. 
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JEREMIAH HENRY ws. JOSEPH LILES, ELIJAH LILES & 
ANOTHER. 


~ 


Possession of land is prima facie evidence of a title in fee, and is patie to December 
one, who is treating for the fee with a person out of possession, of the na- 
ture of the title of the tenant. It should put him upon inquiry. 

In contracts for the sale of land, a Court of Equity may leave a party to his 
action at law, where the vender believed he could convey an estate when he 
agreed to sell it, but afterwards discovered that he had mo title to it. 

But where the vendor can make a title to a part, but not to all he has sold, the 
vendee, at his election, may compel him to convey the part to which he has 
a title, and to make a reasonable compensation or proportional deductiou for 
the other part. 

Upon decreeing a conveyance of land, on the bill of the vendee in a contract 
of sale, the court is, perhaps, bound, according to the universal usage of the 
country and the understanding of tie profession, to direct the usual cove- 
nants of general warranty. 

If the conduct of the vendee in a contract of sale is not fair, but he satdiegts 
by raising frivolous objections to delay and weary out the vendor, wantonly 
insisting on unreasonable conditions and assurances, and thereby baffling 
the vendor and leaving him at a loss to know what to do or to depend on, 
a Court of Equity will give him no assistance, 

On a Lill for specific performance, a Court of Equity never decrees a collateral 
indemnity, not stipulated for, as a provision against a bad title, but it will 
see that the vendee is not compelled io take more Jand than the vendor can 
rightfully convey, and that he shall have a proper compensation for the de- 
ficiency. 

The case of Leigh v Crump, 1 Ired. Eq, Rep. 299, cited and approved. _ 
This cause was transmitted to the Supreme Court from 

the Court of Equity of Anson county, at the Fafl Term, 1842, 

on affidavit of the plaintiff. The facts appearing fiom the 


pleadings and proofs will be found in the opinion delivered 
in this court. 
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—— Mendenhall and Winston for the plaintiff. 
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Strange for the defendants. 


Rurrin, C. J. The bill was filed in August, 1838, and 
seeks the specific performance of a contract for the sale of a 
tract of land, situate in Anson county. The defendant Jo- 
seph A. Liles, resided in Tennessee, and constituted one Nel: 
son P. Liles, of Anson, his attorney to sell and convey the 
land in question ; and in November, 1835, he entered into a 
written contract with the plaintiff in the following words: 
“1 have sold Joseph A. Liles’ land, allotted to him in the 
division of my father’s land, to Jeremiah Henry, say about 
1132 acres, for $300. The right to be made and the money 
paid when the lines are established.” ‘The bill then states 
that the lines of the land were afterwards ascertained by 
survey, and they are set out by metes and bounds; that Nel- 
son P., the attorney, refused to make a conveyance to the 
plaintiff, and that he informed the defendant Joseph A, there- 
of by letter, to which he received an answer dated in Feb- 
ruary, 1837, in which he confirmed the contract and prom- 
ised that he, Joseph A., would come to Anson in the course 
ofythe succeding winter, and would, himself, execute a deed 
to the plaintiff, and requested that, in the mean while, the 
plaintiff would take possession of the land and cultivate it, 
as though it was his own by a full title; that the plaintiff en- 
tered accordingly into the land and placed a tenant thereon ; 
and that Joseph A. Liles did, in December, 1837, come into 
Anson, and, although the plaintiff offered to perform the 
contract on his part, he refused to convey to the plaintiff, 
and conveyed to the other defendant, Elijah Liles, who paid 
nothing for the land, or, if he did, had notice of the previ- 
ous purchase of the plaintiff, before he paid his purchase 
money and received his deed. ‘The bill then states, that an 
action of ejectment had been instituted against the plaintiff’s 
tenant and himself on the several demises of the two de- 
fendanis, J. A. & E. Liles; and it prays foran injunction 
and proper conveyances. Both of the defendants put in 
answers, in which the contract with the plaintiff is admitted 
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and also the correspondence mentioned in the bill. The an- December 
swer of Joseph A. Liles states, that in December, 1837, he - 
came to Anson, and went to the plaintiff’s house and inform- Henry 
ed him, that he had come for the purpose of making a title ac- Liles, 
cording to his engagement; but that the plaintiff insisted 

that, besides a deed, the defendant must give a bond with 
sureties to protect and indemnify the plaintiff against all 

loss or expense about the land, which bond this defendant 
admits he refused to give. The answer further states, that, 

being anxious to end the business and return home, he sent 

to the plaintiff a request to come and see him at the house of 
Nelson P. Liles, where he was staying, and that he accord- 

ingly came; and that then this defendant “ proffered to make 

him a title for said lands in fee simple with general warran- 

ty, which the plaintiff refused to take, unless the defendant 
would give the bond and surety as hefore stated, and that the 
defendant refused to give, and then told the plaintiff, that he 

was compelled to return home, and that he would sell the 

land before he slept that night, if he could—to which the 
plaintiff made no reply.” The answer further states, that 

“ believing the matter between the plaintiff and himself then 

at an end, he prevailed upon his uncle, the other defendant, 

to purchase the land ; and that, about the time he executed 

a deed to Elijah, the plaintiff asked this defendant if he had 

sold his land, to which the defendant replied, that he had 

and had received part of the purchase money, and the plain- 

tif expressed no dissatisfaction.” The answer of Elijah 

Liles states, that, after the contract between the plaintiff and 

the agent Nelson P. Liles, “the parties made a survey of 

the land contracted for, and that upon the survey it was as- 
certained, that this defendant had an older grant, which cov- 

ered a part of the land, and that this caused for a time a sus- 
pension of the execution of a deed.” The answer then 
states, that this defendant was informed and believed, that 

the other defendant Joseph A. had offered to convey to the 
plaintiff with warranty, but that the plaintiff demanded also 

a bond with sureties as a collateral indemnity, as stated in 

the other answer; and “that Joseph A. refused to give such 


Y2 
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December bond, and told the plaintiff, that, unless he would take a deed 


1842. 


Henry 
v 


Liles. 


and pay the money, he would sell the land to some other 
person.” The answer further states, “that this defendant 
was informed of the meeting between the other parties, and 
understood that the contract was at an end between them 
and so believed ; and that, when the other defendant ap- 
plied to this defendant to purchase, he did so at the price of 
$300, which he paid and received a deed ; and that he made 
said purchase, believing that the contract with the plaintiff 
was rescinded, and more for the purpose of accommodating 
his nephew than for his individual benefit. This defendant 
further states, that, atthe meeting which took place between 
him and the other defendant for executing the deed and pay- 
ing the money, while they were engaged in the business, the 
plaintiff called and inquired of the said Joseph A. “it he 
had sold his land ;” to which the other replied, “I have, and 
have part of the money in my pocket ;” and that at this an- 
swer the plaintiff expressed no dissatisfaction : And this de- 
fendant declares, that, if the plaintiff had objected, he would 
not have completed the contract ; for this defendant then be- 
lieved the plaintiff’s contract was at an end, and he still be- 
lieves such was the fact.” KM does not appear that an injunc- 
tion was granted, or what was done in the action of eject- 
ment, or who has beetr or now is in possession ; and at pre- 
sent the court must suppose the plaintiff retains the posses- 
sion, at least, of part of the land. 

To the answers replications were put in, and the parties 
proceeded to proofs. ‘The letter of the defendant Joseph A. 
to the plaintiff, of February, 1837, is exhibited, and, besides 
the contents as stated in the bill, it contains this clause: “If 
you remain in the notion of the land, and Nelson wont make 
you a right, if life lasts I will come next fall and will see if 
I cant make you a right myself, and old Elijah will have to 
get the land by law; for I would see him buried before I 
would give him one foot of my land. I want you to hold 
the land, if Nelson wont make you a right, till I come.”— 
The deed to Elijah Liles is dated the 30th day of December, 
1837, and describes the land by the boundaries set forth in 
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the bill, and as containing 1133 acres, and has a covenant December 
, . : 842. 

of general warranty, but with this clause following :— 

“ Though it is jointly agreed between the parties, that noth- — 

ing herein contained is binding as to the number of acres, Liles. 

further than the patents or old papers of the land cover law- 

fully.” Several witnesses have been examined, from whose 

testimony, and, particularly, that of Nelson P. Liles, it ap- 

pears, that after the contract with the plaintiff a question a- 

rose, whether the title to all the land was good, as Elijah 

Liles claimed from 20 to 40 acres of it, and on that account 

the execution of the contract was suspended, until J. A. Liles 

could come in himself, though the plaintiff was to take pos- 

session and did so. In the latter part ot December, 1837, J. 

A. Liles arrived in Anson, and went from Nelson P. Liles’ to 

see the plaintiff, and upon his return he said, that the plain- 

tiff wished him to have the land surveyed again ; and the 

witness, Nelson P. Liles, advised him not to have a survey 

at his expense, but to make a deed with warranty at once.— 

In a few days, say on the 28th of December, the defendant, 

J. A. Liles, wrote to the plaintiff, that he did not think it ne- 

cessary to have the-land run again, but that he would make 

him a deed with warranty, and that he was anxious to go 

home, and wished the plaintiff to eome and settle the busi- 

ness. The plaintiff immediately went to Nelson P. Liles’, 

where Joseph A. Liles was; and the latter then repeated his 

offer to make a deed with warranty for all the land, but the 

plaintiff asked, in addition, a bond with surety for the title, 

which the other refused to give. After some conversation 

between them on the subject without coming to any agree- 

mert, Nelson P. Liles, the witness, remarked, “ that it was 

useless to say any thing more about it, as the plaintiff asked 

a bond and surety, and the defendant Joseph A. refused to 

give it, and there was an end of it.” But the plaintiff there- 

upon replied, “that he did not say, he would not take a deed 

without bond and surety, but that he should ask bond and 

surety ; and that then Joseph A. said, “if it was not fixed 

then, it was likely it would never be, as he intended to sell 

the land before he slept, if he could ;” whereupon the plain- 
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ae tiff replied to him, “that whoever bought it would buy a 


__ law suit.” Two days afterwards the plaintiff went back to 


Henry Nelson P. Liles’ and tendered the price, $300, to the defend- 


Liles 


ant Joseph and demanded a deed, though he said he did not 
expect the other party would make it, as he had understood 
he had sold the land to Elijah Liles; and Joseph refused to 
receive the money, saying he had sold to Elijah and he could 
not take two men’s money ; and then the plaintiff said, that 
whoever had bought the land had bought a law suit, and 
gave him notice, that he, the plaintiff, was in possession and 
should keep it. At that time the defendant Joseph A. had 
received part of the purchase money from the other defend- 
ant Elijah, and, afterwards on the same day, he received the 
residue and executed a deed. 

Upon this case it is to be observed, in the first place, that 
the defendant Elijah must abide by the decree that might be 
made against Joseph A. Liles, were the latter the only de- 
fendant. The possession of the plaintiff is prima facie ev- 
idence of a title in fee, and is notice to one, who is treating 
for the fee with one out of possession, of the nature of the 
title of the tenant. Daniels v Davison, 16 Ves. 249. But 
there is no doubt of actual notice here; for the answer does 
not profess that Elijah was a purchaser without notice of the 
plaintiff’s contract, but puts his case upon the fact, as he be- 
lieved it, that it had been rescinded. As to that, he should 
have enquired of the plaintiff, and it is his own fault to have 
relied on rumor, if it should turn out that there was no such 
rescinding of the contract. 

Upon the point of rescinding, there is nothing to raise 
even a suspicion of it—whatever other reasons there may 
be for not decreeing the relief the plaintiff asks. ‘That 
such an agreement as this may be rescinded by parol, need 
not be questioned; but, certainly, it can only be by a new 
and distinct agreement, clearly proved by unexceptionable 
evidence. But these parties, undoubtedly, never came to 
any hew agreement; nor did the plaintiff ever intimate a 
purpose of even renouncing his contract, much less come to 
a contract of that sort. On the the contrary, the parties dis- 


ae 
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outed what were their respective rights under the contract ; a 
and when, in consequence of their not agreeing in that res-____* 
pect, the witness, N. P. Liles, said, “that it was useless to "Henry 
say any thing more about it, for the one asked what the oth- Liles. 
er would not give, and there was an end of it,” the plaintiff 
replied, “that he did not say that he would not take a deed 
without the bond.” This reply shews conclusively, that 

the plaintiff, so far from giving up, insisted on the agreement, 

for, lest the equivocal expression, “there is an end of it”— 

which might mean, either that they might then and there 
dispute, as each seemed to be settled in his mind upon it, or 

that it put an end to the bargain itself{—might be construed 

in the latter sense, the plaintiff promptly corrected such lat- 

ter inference by denying that he intended to refuse a deed. 

There is, therefore, nothing like a rescinding or even aban- 
doning this contract. 

But the defendants say, that, as the right to specific per- 
formance is not absolute, ex debito justitia, but in the sound 
discretion of the chancellor, the plaintiff is not entitled to it, 
because the defendant will thereby be decreed to convey, 
perhaps, thirty acres of land, which, since the contract, it 
has been discovered he cannot do, as he has not the title ; 
and because, by refusing a conveyance, which the other par- 
ty was willing to make for the whole with warranty, and in- 
sisting on new and oppressive terms, the plaintiff was tri- 
fling with his vendor, by delaying him of his purchase mo- 
ney, and keeping him unreasonably, at a great distance and 
upon expense, from home. 

As to the first reason, it is true the Court of Equity may 
leave a party to his action at law, where the vendor believed 
he could convey an estate when he agreed to sell it; but af- 
terwards discovered he had no title to it, as in the case of 
Howell v George, 1 Mad. 9. But it cannot be maintained, 
that a vendor is not to be compelled to convey any part of 
what he sold, because he cannot make a good title to all ; 
for both good sense and the law say, that, if the vendee 
choose, he may take all the verdor can convey, with a rea- 
sonable compensation, or proportional deduction, for the part 
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December he does not get. Wood v Grififth,1 Swanst. 54. Mort- 


1842. 


~_.__ lock v Buller, 10 Ves. 316. Todd v Gee, 17 Ves. 280.— 


Henry But in this stage of the case the question does not arise. It 


Liles. 


does not appear yet, that there is a defect of title to any part. 
The bill mentions nothing upon the subject ; and, should 
the plaintiff be willing to take the title as it is, without cov- 
enants from the vendor, there can be no objection to the de- 
cree. But it is certain, almest, that the plaintiff will require 
covenants, and, according to the universal usage of the coun- 
try and the understanding of the profession, the court would, 
perhaps, be bound to direct the usual covenants of general 
warranty. But, whatever may be the rule generally, it is 
clear that, if a conveyance be decreed at all in this case, it 
must be with warranty, as it is manifest, not only from the 
evidence but from the answers, that it was in the contem- 
plation of these parties, as a material part of the contract, 
although not mentioned in the written agreement. If, there- 
fore, either party should wish to have the title ascertained, 
so as to see what the defendant may safely warrant, he can, 
at the proper time, have a reference to the master to enquire 
into the title and the other matters material to the decree, it 
a partial defect should be found. But the probability that 
the defendant has not a good title to some part, or even the 
certainty of it, forms no objection in his mouth to his con- 
veying what he can, if the plaintiff is willing to take it. 
Upon the second reason urged, we agree that, although the 
plaintiff may not have rescinded the contract nor abandoned 
it, yet, if his conduct was not fair, but he attempted, by 
raising frivolous objections, to delay and weary out the de- 
fendant, wantonly insisting on unreasonable conditions and 
assurances, and thereby to baffle the vendor and leave him at 
a loss to know what to do or to depend on, then the conrt 
should give him no assistance. Equity requires good faith 
and prompt action on the part of one, who asks for specific 
execution from another. But the court cannot perceive in 
the conduct of the plaintiff any thing, from which the im- 
putation of such purposes can in fairness be made. The 
fact is, that neither party acted with perfect propriety, tegal- 





SUPREME COURT OF NORTH CAROLINA. 415 


ly speaking, probably for want of advice; for it does not —— 


seem that counsel was consulted on either side. But the 7 
plaintiff did nothing, that an ordinary person, without ad- any 
vice, might not have done with good intentions, and with @ jij 
view to having the contract performed in its spirit. 


It appears that the vendor’s father and uncle owned ad- 
joining tracts of land, and that, upon the death of the father, 
a share of his land was allotted to the defendant Joseph A.; 
after which and after a sale by his agent to the plaintiff, the 
uncle asserted that a part of the land, thus allotted and sold, 
belonged to him. Upon this claim the agent, being uncer- 
tain as to its extent and validity, declined making a convey- 
ance, but referred the matter to his principal. Against that 
the plaintiff made no unreasonable complaint, but in a pro- 
per spirit acquiesced until the principal could be consulted. 
He was informed of this, and immediately, with considera- 
ble irritation towards his uncle for his unfounded claim, ex- 
pressed a dissatisfaction with the agent at hesitating to con- 
vey, defied the uncle, and requested the plaintiff to take pos- 
session and hold the land against the uncle, until he could 
come in and see “if I cannot make you a right myself.” In 
this, too, the plaintiff acquiesced, and, although not bound 
to take possession until the title was cleared, he did so, as 
well to oblige the vendor as to fulfil the contract. The 
plaintiff must naturally have inferred from this, thot the 
vendor asserted an indefeasible title to the whole, and meant, 
when he came in, to clear and establish it; for as to the 
mere matter of executing a deed, that could have been done, 
as well while he staid in Tennessee as when he came here. 
The sale had been for a round sum, $300; and it is clear 
the vendor insisted on the payment of the whole of it, and 
meant to obtain it by conveying the whole tract, inasmuch 
as he declared, that he would see Elijah Liles buried, before 
he would give him one foot of the land, unless he got it by 
law. When, therefore, the vendor came to this State with 
the avowed purpose of making “ a right,” had not the plain- 
tiff some cause of surprise, when the other party, without 
taking any step whatever to clear the title and shew to what 
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—— portion of the land his title extended, much less establishing a 
___ good title tothe whole tract, demanded that the purchaser 
Henry should pay the whole price, upon the execution of a deed 
Liles. with general warranty by himself, residing in a remote situ- 
ation in another State? But what was the course of the 
plaintiff under those circumstances, which he had so little 
cause to anticipate? He proposed that the vendor should 
have a survey of the land; doubless with the honest and 
proper view to determine the boundaries of the coflicting 
claims of Joseph A. and Elijah Liles, or to bring about an 
adjustment between those parties, so that he might have 
an undisputed title to the land that should be conveyed to 
him, whatever that might be, the whole or a part. Thus 
far there can be no objection to the plaintiff’s conduct ; for 

if Liles had filed his bill against the plaintiff to carry the a- 
greement into execution, the court would have directed the 
same thing upon a reference as to the title. This proposition 
the vendor did not reject at first; but, upon the advice of his 
brother and agent, he did finally decline it, without even as- 
signing areason. Why he should have been so advised or have 

so determined, it is difficult to conjecture, consistently with a 
fair intention in either of those persons. It could not have 
been, that they were satisfied by the first survey, that Elijah 
Liles’s claim had no foundation ; for, upon that very survey, 
Nelson P. Liles had entertained such doubts of his princi- 
pal’s title, as had induced him to decline conveying, and the 
defendants now say, that Elijah has title to part of the land, 
or, at least, that he probably has. Then, why should the 
vendor have refused an investigation into his title, which he 
had before asserted to be good and declared himself determ- 
ined to maintain, though he then admitted it to be doubtful 

as topart? Especially, why should he accompany that re- 
fusal with an offer, notwithstanding the doubtfulness of the 
title, to convey with warranty and with a peremptory demand 

on the vendee for an immediate acceptance of the deed and 
payment of tlre purchase money? It is painful to the court 

to impute covert and sinister motives, when it can be avoid- 
ed; and therefore we do not say, that the object was to hurry 





parting with his money for a bad fitle, without due corisider- 
ation, upon the inadequate security of a personal covenant a ts 
from a person living abroad ; or to induce him,in a moment Liles: 
of dissatisfaction on account of the detective title to part of 
the land, to-give up his purchase altogether, and leave the 
other parties at liberty to make another sale at the same price 
to the opposite claimant, and thus get rid of the difficulty in 
the title. The court does not find that such was the object, 
and it might be, that the sole purpose was fo ascertain, whe* 
ther the plaintiff would be on or off the bargain ; but we 
do say, that it was not so obvivusly uncharitable to account 
for the conduct of the vendor in the former manner, as to 
render the attempt of the plaintiff more fully to secure him- 
self from loss a capricious, wanton or unjust requisition. It 
is true the court never decreesa collateral indemnity, as a 
provision against a bad title. Balmanes v Lumley, \ Ves. 
& Bean. 224. And, therefore, strictly speaking, the plaintiff 
could not demand it, as it had not been stipulated for. But, 
on the other hand, the court would see, as it could not give 
an indemnity, that the vendee should be compelled: to take 
only the land, to which the vendor could make a good title, 
and should have a proper compensation for the deficiency.— 
Now it seems to us, that the plaintiff was only desirous of 
doing substantially the same thing, and of complying yet 
more fully with the wishes and interest of his vendor. For 
although the plaintiff had no legal authority to call for the 
collateral indemnity of a bond with sureties, yet, on the 
other side, he had a right to have it ascertained how much 
land the vendor owned and to have that conveyed to him at 
a proper valuation in proportion to’ the price agreed on for 
the whole. Now it did not snit the purposes of the vendor 
to settle the business on those terms; for he wished to con- 
vey all, whether the title was good or bad, and without in- 
vestigation, that he might get the whole purchase money 
and go back with it to Tennessee. It was then, in truth, an 
accommodation to him for the plaintiff to depart from his 
strict right, and agree to take a conveyance, under this new 
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December state of things, to land, to which the title would probably 


fail, and pay for it. And he certainly is not to be blamed 


Henry for declining to accede to what, in the view of the Court of 


v 
Liles. 


Equity, must be considered a new provision in the contract, 
without some domestic indemnity from the loss of the mo- 
ney advanced on it and which he would not have been com- 
pelled to pay, according to the construction of the contract 
in its original form. It is true, the other side was at perfect 
liberty to reluse to give the indemnity ; but it was not a hard 
or unreasonable condition to the modification of the contract 
asked from him, namely, that he should pay down the whole 
price, and accept a deed, as if the title to the whole was 
good, while the parties were aware that the title to one-fifth 
or one-fourth might not be good. We say, it is true the par- 
ty was at liberty to refuse to give the indemnity; but, upon 
doing so, the other party was at liberty also to recur to the 
contract, as he first made it, and insist upon his 1ights aris- 
ing thereon. These were, at his election, to take the deed 
for the whole tract with warranty; as stipulated for; or to 
take a deed for such part only, as he could get a good title 
for and pay in proportion ; or to reject the contract in toto, 
because the other party could not fulfil it, according to the 
intention in so material a matter. Leigh v Crump, 1 Ired. 
Eq. Rep. 299. Now, insteading of leaving to the plaintiff 
an election between any two of those methods of proceed- 
ing, the vendor declared, that he would do but the one 
thing, that is, make a deed for the whole tract upon getting 
the entire price. Even that the plaintiff did not reject ; but 
remarked, “that he did not say, he would not take a deed.” 
But the defendant would allow no time for consultation or 
reflection, and declared: “that if it was not fixed thea, it 
would never be, for he meant to sell before he slept ;” and he 
did sell that very day or the next. The plaintiff might, in- 
deed, have been more explicit in requesting some delay for 
the purpose of making up his mind, as to which course he 
would take. But it is probable he was not aware of his 
right of election. Certainly, his failure to make an immedi- 
ate declaration of his acceptance of the deed cannot be con- 
sidered as trifling with or playing upon.the vendor ; especi- 
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ally when he distinctly told him, that he insisted on his con- December 
tract. He was not obliged to accede to those terms at all, 
but might have rejected them absolutely and filed his bill ae 
for,an enquiry as to the title and a conveyance accordingly: Liles. 
much less was he obliged to accede to them upon the spur of 
the moment. ‘The urgency, with which he was pushed to 
a decision, was unseemly and suspicious ; and the haste in 
declaring the contract at an end, without the concurrence 
but with the declared dissent of the plaintiff, and in making 
a new agreement with the vendor’s uncle and upon better 
terms for the vendor—and all this, after the plaintiff had 
waited for two years upon the vendor to come in and clear 
the title—shews the inclination, not of the plaintiff, but 
rather of the other party, not to execute the agreement in 
good faith. 

We think, therefore, reserving liberty for either party to 
move for a reference as to the title, that the plaintiff is enti- 
tled to the usual decree for conveyances, to be approved of 
by the clerk, whereby the defendant Elijah shall pass all the 
title denied by him under the deed to him from the other de- 
fendant, and the latter shall covenant for the title ; also to be 
quieted by injunction in his possession, upon paying into 
court the purchase money, and interest while he has been in 
possession, for the use of the defendants, and to be paid to 
them upon their executing and filing in the office the deeds 
to be by them respectively made. 


Per Curiam. Decreed accordingly. 
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ALEXANDER ANDERSON Adm’or. ve. JOHN A. TAYLOR. 


December A partner, without a stipulation to that effect, is not entitled to compensation 
1842, for any services in conducting the trade, or settling the business of the co- 
partnership, beyond his share of the profits. 
The case of Buford v Neely, 2 Dev. Eq. Rep. 481, cited and approved. 


This was a bill filed by the plaintiff, as administrator of 
Aaron Lazarus, dec’d for the settlement of a partnership, 
which had existed between the said Lazarus and the defend- 
ant Taylor to carry ona mill for plaining lumber in the 
town of Wilmington. The bill was filed at Spring Term, 
1842, of New Hanover Court of Equity, and the defendant 
having answered, a reference was made to the Clerk and 
Master to state the accounts of the copartnership. Upon 
his report coming in, exceptions were taken on both sides, 
ard the cause was transmitted for hearing to the Supreme 
Court. The exceptions depended exclusively upon ques- 
tions of fact, except one upon which alone it seems necessa- 
ry to report the opinion of the court. The copartnership 
was dissolved in 1841, by the death of Lazarus, The de- 
fendant first claimed $900 a year, according to a stipulation 
in the partnership agreement, for his personal superintend- 
ence of the mill, in addition to his share of the profits.— 
This claim was rejected by the court, upon the ground that 
by a subsequent agreement the defendant had relinquished, 
with the assent of his partner, the personal management of 
the mill, and engaged in other business which fully occupied 
his time. ‘The defendant then excepted to the Master’s re- 
port, because he kad not allowed him a reasonable compen- 
sation for settling the copartnership business after the death 
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of Lazarus. Upon this exception the court gave the follow- Premier 
ing opinion, the case having been argued by 


Anderson 


v 
Mordecai for the plaintiff. Taylor. 


J. H. Bryan for the defendant. 


Rurrin, C. J. So, as connected with it, must also his 
second exception be overruled. That is, that the Master, 
after rejecting the claim for salary, has not allowed the de- 
fendant a reasonable compensation for setiling the business. 
But the rule is clear, that, without a stipulation to that effect, 
a partner is not entitled to compensation for any services in 
conducting the trade, beyond his share of the profits. Bu- 
ford v Neely, 2 Dev. Eq. Rep. 481. Here, it is true, there 
was a stipulation for compensation ; but, as we have alrea- 
dy seen, that was abandoned or waived; and the services, 
as there specified not having been rendered, so as to entitle 
the defendant to claim under the agreement, the case stands 
precisely as if the articles had been silent on the subject.— 
The defendant did not act as managing partner, as contem- 
plated in the agreement; but another person supplied his 
place, and afterwards he only acted as any and every part- 
ner would, simply from his interest in the concern. 


Per Curiam. Exception overruled. 





